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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), the Grain 
Standards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 
U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 18 
et seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.), the Poultry Products Inspection Act (21 U.S.C. 451 et 
seq.), and the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
APRIL 1982 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


AGRICULTURE DECISIONS 


* ABBorTs DaIRIES OF PENNSYLVANIA, INc. | AMA Docket No. M 
4-21. Dismissal Without Prejudice 
*County LINE CHEESE Company, INc., County LINE CHEESE Com. 
PANY, a division of Beatrice Foods Co., a corporation, and 
Meapow GoLp Dairy, a division of Beatrice Foods Co., a 
corporation. AMA Docket No. M 49-1. Ruling On 
Certified Question 
Dre GraaF Dairies, Inc. . AMA Docket No. M 2-72. _ Deci- 
sion and Order 
M & R Tomato Distriputors, INc. AMA Docket No. F&V 
966-2. Order Denying Application For Interim Relief . . 
Order Granting Petitioner’s Request To Withdraw The Pe- 
tition 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


LANDMARK BEEF Processors, Inc. FSQS Docket No. 14. 
Removal Of Stay Order .. 

Houipay Meat & PRovisION Corp. and GrorGEe F. CLARK. 
FSQS Docket No. 17. Consent 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


* AFFILIATED MEDICAL RESEARCH, INC. a/k/a AMR BIOLOGICAL 
RESEARCH, INC. AWA Docket No. 171. Consent 
*Carter, Ceci. B. and Bessie CARTER. AWA Docket No. 

193. 
*Fapry, EpwarpG. AWA DocketNo.170. Consent 
FRONTIER AIRLINES, INC. AWA Docket No. 176. Consent 
HAZZARD, CHARLES. AWA Docket No. 152. Consent 
TRANS WorRLD AIRLINES, INC. AWA Docket No. 183. Con- 


*WeIN Air ALASKA, INc. AWA Docket No.174. Consent . 
FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


BELACK’S Meat Propucts Company, INC. FMIA Docket No. 
53. Consent 


*Current month April 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


BRISTOL BEEF CoMPANY. FMIA Docket No. 56. Decision 
and Order 

HotipAY Meat & Provision Corp. and GrorGe F. CLARK. 
FSQS Docket No.17. Consent 

NORWICH BEEF ComPANy, INC. FMIA Docket No. 29. 
der Lifting Stay Order 

PatTti-TIME Meat PACKING CORPORATION. FMIA Docket No. 
52. Consent 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CALLAWAY, ALLEN, MERRILL REICHART, and F.M. Ta.por. 
HPA Docket No. 102. Consent as to Allen Callaway 
*Dietz, Jor H. and Bos McQuerry. HPA Docket No. 
165. Consent 

FLEMING, JOE. HPA Docket No. 144. Decision and Order 
Stay Order 

GRAY, Bry and Mrs. C. Ray CARTER. HPA Docket No. 
124. Remand Order 

GREEN, JANET and PINECREST FARMS. HPA Docket No. 
178: Consent 

HANKINS, STEVE and Larry C. Davis. HPA Docket No. 
163. Consent 

HOWELL, ToMMy and Don BAIN. HPA Docket No. 156. 
Consent as to Don Bain 

KaAKASSY, MIKE and RALPH HENSLEY. HPA Docket No. 
94. Consent as to Ralph Hensley 

*PERKINS, FLoyp M. and Gary EDWARDS. HPA Docket No. 
184. Consent 

ROWLAND, ALBERT LEE and C, F. MEADows. HPA Docket No. 
107. Stay Order 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


Mip-SoutH ORDER Buyers, INC. v. PLATTE VALLEY LIVESTOCK, 
INC. (USDA P & S Docket No. 4827). Secretary’s de- 
cision affirmed 

GOTHAM PROVISION CoMPANY, INC., Debtor/Debtor in Possession. 
The First STaTE BANK OF MIAMI v. GOTHAM PROVISION Com. 
PANY, INC. et al. (Civil Action No. 80-5682) (USDA 
P & S Docket No. 5620). Affirmed In Part, Reversed In 
Part, and Remanded 


*Current month April 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DISCIPLINARY DECISIONS: 


* ABILENE M&M Carte Co., INc., and ROLAND MARCEE. 

Docket No. 5924. Consent 

ApairR County LIVESTOCK MARKET CENTER, INC., a corporation, 
and GreorGE O. DURFLINGER, JR., AND HARRY DURFLINGER, 
individuals. P &S Docket No. 5962. Consent 

BEARD, JIM D. P &S Docket No. 5915. Default 

BIDLEMAN, DeLos, Beaty Osporn, and Doucias K. McMIL- 
LEN. P&S Docket No.5980. Consent with respect to 
Beaty Osborn 
Consent with respect to DeLos Bidleman 

Biack, Oscar, III d/b/a BLack CATTLE CoMPANY, and BLACK 
CATTLE ORDER BuYERs, INC., a corporation. P&S Dock- 
et No. 5990. Consent 

BRANCH, PHILLIP. P & S Docket No. 5917. Consent 

BROTHERTON, Boppy L. P & S Docket No. 5896. Consent 

CaTTLE EMPIRE Freep YARD, INC. P & S Docket No. 5999. 
Consent 

CHANDLER, WILLIAM “BILL”, d/b/a CHANDLER CATTLE COMPANY 
and conducting business through C & N CaTTLeE CoRPoRa- 
TION, a corporation. P & S Docket No. 5976. Con- 


CHILDERS, BILL D. P &S Docket No. 5960. Consent 

CLARK Livestock AUCTION, INC P & S Docket No. 5968. 
Consent 
Supplemental Order 

CorsicA LIvEsTocK SALES, INc., and CorsicA CaTTLE INC. 
P & S Docket No. 5747. Consent as to Corsica Livestock 
REUTEMEE oo se wb sive g Kak. 6N 

Corsica Livestock SALES, INc., DALE DOoCKENDORF, CORSICA 
LIVESTOCK MARKETING, INC., WALTER D. BorMANN, GEN- 
ERAL SERVICES CORPORATION, ELwoop L. (Woopy) NELSON, 
Corsica CATTLE INC. P & S Docket No. 5728. Con- 
sent as to Corsica Livestock Sales, Inc. .......... 


Consent with respect to Elwood L. (Woody) Nelson 
DARLINGTON AUCTION MARKET, INC. P & S Docket No. 


5897. Consent ges oka 

EMMETT LIVESTOCK ComMISSION Co., INC., a corporation, and L. 
KENNETH TROUTT, an individual. P & S Docket No. 
5954. Consent ‘ 

FEIDER PACKING CoMPANY, INC. a corporation, and JAMES F. 
FEIDER, an individual. P & S Docket No. 5947. Con- 
sent 

*Ferry BROTHERS, INC., and BUTLER WALLACE. P & S Docket 
No. 5949. Consent 

GLICK, RoGER d/b/a Guick Livestock AUCTION. P & S Docket 

No. 5931. Consent 


*Current month April 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agricuiture Decisions—Cont. 


Disciplinary Decisions—Cont. 


*HATCHER, WILLIAM E. P & S Docket No. 5835. Decision 

and Order 

HEBER, GLEN d/b/a New Liperty Livestock AUCTION, MERCER 
County Livestock AucTION, and WALNUT AUCTION 
SALES. P &S Docket No. 5867. Consent 

ILLINOIS QUALITY FEEDER PIG Company, and RoGeR WIND. 
P &S Docket No. 5972. Consent 

INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. P & S Dock- 
et No. 5945. Consent 

KNICKERBOCKER MEAatTs, INC. P & S Docket No. 5955. 
Consent 

KREIDER, T. G. P &S Docket No. 5983. Consent 

KREINBERG & Krasny, INC. P & S Docket No. 5970. Con- 


LoGAN, J.C., Jk. and Jimmy Locan, d/b/a Jimmy LoGaN Live. 
stock. P&S Docket No.5913. Consent as toJimmy 
Logan 

*LYNCHBURG STOCKYARD, INC. a/k/a LyNcHBURG LIVESTOCK Mar. 
KET, Inc. P&S Docket No. 5904. Supplemental 


*Matres Livestock AUCTION MarKET, INC., a corporation, PHIL- 


IP Mattes, Sr. & PHILIP MaTTEs, JR., individuals. P&S 
Docket No. 5911. Consent 

MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH- 
HOFER, EDWARD WENDEL and RONALD EGBERT, individ- 
uals. P &S Docket No. 5844. Consent 

MICHELSON’S LIVESTOCK COMMISSION AucTIONS, INC. 
Docket No. 5860. Supplemental Order 

Morey, Dick H. P &S Docket No. 5912. Consent 

PAULK AND BaTTEN LIVESTOCK CoMPANY, INC., Livestock MAr- 
KETERS, INC., and THURSTON PAULK, JR. P & S Docket 
No. 5780. Consent as to Paragraph II of the Complaint 
Consent as to Paragraphs III and IV of the Complaint 

ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. Ros- 
ERTS, an individual. P &S Docket No. 5777. Decision 
and Order 

SANDOZ, KENNETH W. P & S Docket No. 5880. Consent 

STEWART, THOMAS J., d/b/a Onto VALLEY Livestock Com. 
PANY. P&S Docket No. 5969. Consent 
Supplemental Order 

*SrieFEL Bros., Inc., and SAM STIEFEL. P & S Docket No. 

5967. Decision and Order Upon Admission Of Facts By 
Reason Of Default 

TAYLOR, HENRY. P &S Docket No. 5941. 


“Current month April 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


THOMASTON BEEF AND VEAL, INC., a corporation, and WILLIAM A. 
VERDON, an individual. P &S Docket No. 5922. Con- 


TUCKER, RAYMOND L. and Tom J. TUCKER. P & S Docket No. 
5900. Consent 
VaALDA, INC. a corporation, and G.L. ‘CHERRY, an individ- 
ual. P&S Docket No. 5964. Consent 
* WEINBERG, THOMAS B. and FREDERICK A. WEINBERG. 
Docket No. 5984. Consent 
*WELCH, OLLIE, Meat Co., INc. and ViNceNT D. AGUIRRE. 
P &S Docket No. 5902. Consent With Respect To Ollie 
Welch Meat Co., Inc 
*Consent With Respect To Vincent D. Aguirre 
*WHITEN, JAMES P. P & S Docket No. 5966. Decision and 
Order Upon Admission Of Facts By Reason Of Default ...... 
WInbsor AuctTIoN Co., INc., RICHARD E. PALSEY, JR., RAYMOND 
L. TuckER, LARRY W. REED, and Dona.p D. Gast. P&S 
Docket No. 5907. Consent as to Raymond L. Tucker 
Consent with respect to Larry W. Reed 


REPARATION DECISIONS: 


BUSSMAN, Ernest A. and PETER E. BussMaAN d/b/a BusSMAN 
Bros. RANCH v. BEEF & BULL EXCHANGE, INC. P&S 
Docket No. 5841. Decision and Order 

NAPOLEON Livestock AucTION, INC. v. ROLLIN SODERHOLM d/b/a 
SODERHOLM LIVESTOCK SALES. P & S Docket No. 
5890. Decision and Order .... 

*SANCHEZ, ROBERTO RopriGuEz v. HRDLICKA Bros. LIVESTOCK 
SALES, INc. P & S Docket No. 5737. Decision and Or- 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


C. B. Foops, INc. v. UNirep STATES DEPARTMENT OF AGRICUL- 
TURE. (Civil Action No. 81-2197) | (USDA Docket No. 
2-5544). Petition for review, denied 

COLUMBUS FRuIT CoMPANY, INC. v. JOHN R. BLock, Secretary of 
Agriculture, Unrrep StaTES DEPARTMENT OF AGRICULTURE, 
and UNITED STATES OF AMERICA (USDA PACA Docket 
No. 2-5538) Secretary’s decision affirmed 


*Current month April 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Court Decisions—Cont. 

KarcsAK, RUDOLPH J. d/b/a ACME Foops v. THE SECRETARY OF 
AGRICULTURE for the United States of America and THE 
UNITED STATES OF AMERICA. (USDA PACA Docket No. 
2-5307). Secretary’s decision affirmed 

UNITED FRUIT AND VEGETABLE Co., INc. v. DIRECTOR OF THE FRUIT 
& VEGETABLE DivISION, Marketing Service United States 
Department of Agriculture, and JOHN BLOcK, Secretary of 
Agriculture. (USDA PACA Docket No. 2-5536). 
Secretary’s decision affirmed 


DISCIPLINARY DECISIONS: 


ALEX’S PRODUCE. PACA Docket No. 2-5630. Decision 
and Order 


FARMWEST Fruit Factors, INc., and NORTHWEST Fruit SALES, 
INC. PACA Docket No. 2-5843. Decision and Order 
FoREST AVENUE PRODUCE Co. PACA Docket No. 2-5832. 
Consent 
Henry, J. H., PRopucE Company, INC. 
2-5796. Default 
KAFCSAK, RUDOLPH JOHN d/b/a ACME Foop Company. PACA 
Docket No. 2-5307. Order (Lifting Stay And Reinstat- 
ing Prior Order) 
*NorTH AMERICAN PRopuCE DistRIBUTORS, INC. PACA Docket 
No. 2-5742. Decision and Order 
PREFERRED PRODUCE Co., _ INC. PACA Docket No. 
2-5720. Decision and Order 
TOMMIES CELLO-Pak, INc. PACA Docket No. 2-5791. 
cision and Order 
*V.P.C., INc., t/a Perer T. GLAKAS PRODUCE. PACA Docket 
No. 2-5844. Decision and Order 
YADEN, KEELER & YOUNG, INC. PACA Docket No. 
2-5846. Decision and Order 


REPARATION DECISIONS: 


*Apatt! Propuce, Inc. v. W. F. PincKNEy Co., INC. PACA 

Docket No. 2-5976. Reparation Order . 

ADMIRAL PACKING COMPANY v. FRUIT UNLIMITED, INC. PACA 
Docket No. 2-5934. Reparation Order 

ADMIRAL PACKING Co. v. PREVOR-MAYRSOHN INTERNATIONAL, 
INC. PACA Docket No. 2-5802. Dismissal 

ALLEN, RusSELL W. v. NEw ENGLAND Farms, INc. 
Docket No. 2-5647. Dismissal 


*Current month April 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Reparation Decisions—Cont. 


AMERICAN BANANA Co., INC. v. MARVIN GRAY. PACA Docket 
No. 2-5825. Decision and Order 

APKARIAN, T., & Sons v. FruiT UNLIMITED, INC. PACA Dock- 
et No. 2-5935. Reparation Order 

ARKANSAS TOMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRO- 
pucE Co. and CENTRAL MARKETING ASSOCIATES, 
INC. PACA Docket No. 2-5782. Decision and Order 
Stay Order 

AYALA & SONS PRroDUCE Co. v. J. D. (JOHNNY) Lowe, JR., 
INC. PACA Docket No. 2-5854. Order of Dismissal 

BIANCHI & Sons PAcKING Co. v. M F W Truckinc, Inc., d/b/a 
TRIANGLE ENTERPRISES. PACA Docket No. 2-5812. 
Decision and Order ; 

BLUE GOOSE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INC. PACA Docket No. 2-5801. Decision and Or- 


BRYANT, Ray d/b/a Ray BRYANT PACKING Co. v. A & J PRODUCE 
Corp. PACA Docket No. 2-5685. Dismissal 

BURTON, JAMES v. ALVIN KEENAN, LTD. PACA Docket No. 
2-5759. Decision and Order 

BuSHMAN, Harry, Inc. v. CommMopiry MarKETING Com. 
PANY. PACA Docket No. 2-5823. Decision and Or- 


CAAMANO Bros., INC. v. HARBOR BANANA DistRIBUTORS, INC. 
altla WHOLESALE FRESH Foops. PACA Docket No. 
2-5878 Stay Order 

CaLAVO GROWERS OF CALIFORNIA v. THE Guy C. PANNO Com- 
PANY, INC. PACA Docket No. 2-5883. Dismissal 

CaAL-CeEL MARKETING, INc. v. Frurr UNuimirep, INC. 

Docket No. 2-5928. Reparation Order ... 

CALIFORNIA LETTUCE Farms, INC. v. FRESH-PAK Foops, INc. 
PACA Docket No. 2-5189. Dismissal 

CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. 
d/b/a RicHARD A. Guass Co. PACA Docket No. 
2-5814. Decision and Order ... »: 

CHIcAGO OxrorD Co. v. TUCHTEN-ALTMAN COMPANY and/or 
STADELMAN Fruit, INc. PACA Docket No. 2-5669. 
Dismissal 
Stay Order ... 

*Order on Reconsideration . Denote eae 

CuSUMANO Bros., INc. v. Tony’s Propuce, INC. PACA Dock- 
et No. 2-5963 Order Requiring Payment Of Undisput- 
ed Amount 


*Current month April 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions.—Cont. 


PAGE 


Reparation Decisions—Cont. 


*D & S Sates Co., Inc. v. D’ArRIGO Bros. Co. OF CALIFOR- 
NIA. PACA Docket No. 2-5840. Decision and Order 

*Stay Order and Extension Of Time For Filing Petition To 

Rehear, Reargue, and Reconsider 
D’ArricoO Bros. Co. OF CALIFORNIA v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5929. Reparation Order 
D’ ARRIGO BROTHERS COMPANY OF CALIFORNIA v. W. F. PINCKNEY 
Co., Inc. | PACA Docket No. 2-5950. —- Reparation Or- 


De Bruyn Propuce Co. v. MICHIGAN REPACKING & PRODUCE 
Co. PACA Docket No. 2-5804. Decision and Order . 

DeL MonTE BANANA COMPANY v. HARBOR BANANA DISTRIBUTORS, 
Inc. a/t/a WHOLESALE FRESH Foops. PACA Docket No. 
2-5887. Stay Order 

Dietz & KLODENKO v. Foop Services UNLIMITED INCORPORAT- 
ED. PACA Docket No. 2-5579. Dismissal 

EMMERT TRANSFER Co. v. MICHIGAN QUALITY Foops, _INc. 
PACA Docket No. 2-5806. Stay Order 

FiESTA FARMS COOPERATIVE v. TAMARA Foops, INC., a/t/a SUN 
Rinc Foops. PACA Docket No. 2-5735. Decision 
and Order 

FISHER, BRADLEY J. v. AcTON Co., INc., d/b/a GorpboNn 
Foops. PACA Docket No. 2-5837. Decision and Or- 


FRosTEG, Max d/b/a THE BULL FROSTEG Co. v. FRANCES SALADINO 
and JOE SALADINO d/b/a C. SALADINO AND SON. PACA 
Docket No. 2-5899. Reparation Order 

GARIN COMPANY, THE v. HOVERSEN & SONS. PACA Docket 
No. 2-5805 Decision and Order 

GARIN COMPANY, THE v. NEW ENGLAND FARMS PACKING Co., INC. 
a/tila DIMARE-NEW ENGLAND FARMS. PACA Docket No. 
2-5817. Decision and Order 

GENERAL Propuce, INC. v. CHARLES H. CLoup, d/b/a EpGEwoop 
PRODUCE Co. PACA Docket No. 2-5820. Decision 
and Order 

Gratz & Urrer v. SANSU PrRoDUCE Co., INC. PACA Docket 
No. 2-5808. Decision and Order 

GREEN VALLEY PRopDUCE Co-Op v. BEN H. ROBERTS PRODUCE, 
INC. PACA Docket No. 2-5734. Decision and Order 

GREEN VALLEY PropuUCE Co-Op v. NicHOLAS J. ZERILLO, 
INC. PACA Docket No. 2-5824. Decision and Order 

HARDEN FARMS OF CALIFORNIA. v. Fruit UNLIMITED, INC. 
PACA Docket No. 2-5927. Reparation Order 

HOLLINGSWORTH, JOHN M. d/b/a HOLLINGSWORTH CITRUS SALES 

v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Dock- 

et No. 2-5803. Decision and Order 


*Current month April 1982 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Reparation Decisions—Cont. 


HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
INC. PACA Docket No. 2-5528. Order Upon Recon- 
sideration 

HOMESTEAD ToMATO PackING Co., INc. v. C. SALADINO & 
Son. PACA Docket No. 2-5937. Order Requiring 
Payment Of Undisputed Amount 

HORWATH AND Co., INC. a/t/a GONZALES PACKING COMPANY Co. 
v.M F W _ Truckinc Inc., d/b/a TRIANGLE ENTER- 
PRISES. PACA Docket No. 2-5811. Decision and Or- 


HowArD Farms, INC. v. ORVAL KENT Foop Co., Inc. 
Docket No. 2-5540. Decision and Order 

HUBBARD COMPANY, THE v. THE AUSTER COMPANY, INC., and/or 
Unirep Propuce Distriputors, INC. PACA Docket No 
2-5793. Decision and Order ... 

INDIAN RIVER CITRUS SALES, INC. v. PREVOR-MAYRSOHN INTERNA- 
TIONAL, INC. PACA Docket No. 2-5818. Decision 
and Order : 

*INGLIS, JOHN, FRozEN Foops v. CONSOLIDATED BROKERS, INC. 
and/or CONTINENTAL ORG. OF Dist. ENTERPRISES t/a 
Cope. PACA Docket No. 2-5676 

INN Foops, INc. v. FALL RIVER CANNING COMPANY. PACA 
Docket No. 2-5366. Decision and Order 

J-B DISTRIBUTING Co. v. W. F. PINCKNEY Co., INC. 

Docket No. 2-5949. Reparation Order 

JOLIVETTE PRODUCE v. J & J DisTRIBUTING Co. PACA Docket 
No. 2-5768. Decision and Order 

KIsER & Sons, INc. v. CLARY House, INc. PACA Docket No. 
2-5621. Dismissal 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HOULEHAN, 
INC. PACA Docket No. 2-5821. Decision and Order 

*Stay Order 

LaMaAnrtTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
INC. PACA Docket No. 2-5816. Decision and Order 

Maaic VALLEY Potato SHIPPERS, INC. v. REX E. SPARKS PRO- 
DUCE. PACA Docket No. 2-5794. Dismissal 

MANA-HILL PackinG Co., INc. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. 2-5905. Stay Order 

MANN, GEORGE FE. v. MANUEL GUAJARDO d/b/a GUAJARDO PRO- 
DUCE AND SON. PACA Docket No. 2-5758. Decision 
and Order 

* Order Denying Request for Extension 

*MANN PacKING Co., INC. vu. VEGETABLE SPECIALISTS 

Co. PACA Docket No. 2-5829. Decision and Order . 
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MANNING, JOHN, & Co., INC. v. CENTRAL VIRGINIA PRODUCE 
Co. PACA Docket No. 2-5799. Decision and Order 

MATELSON, Don I. d/b/a New Day Distriputors v. Fruir UNLIM- 
ITED, INC. PACA Docket No. 2-5925. Reparation Or- 


MazziE FarM SALES, INc. v. HARBOR DISTRIBUTORS, INC. a/t/a 
WHOLESALE FRESH _ Foops. PACA Docket No. 
2-5880. Stay Order 

MENDELSON-ZELLER Co., INC. v. PETER J. Scumitr Co., 
INC. PACA Docket No. 2-5663. Decision and Order 

MINAM, YATARO, d/b/a H.Y. Minami & Sons. v. Fruir 
UNLIMITED, INC. PACA Docket No. 2-5933. Repara- 
tion Order 

Misira, Tony & Son Propuce v. H. Brooks & Co., INc. 
PACA Docket No. 2-5753. Dismissal 

Misira, TONY & SON PropuCE v. CONTINENTAL MINNESOTA. 
PACA Docket No. 2-5752. Decision and Order 

Misita, Tony & Son Propuce v. NORTHWEST PRODUCE Co., 
INC. PACA Docket No. 2-5766. Decision and Order 

Misita, Tony & SON PropuUCE v. TWIN City PRODUCE. PACA 
Docket No. 2-5776. Decision and Order 

MONTEREY Bay PACKING Co. v. FRUIT UNLIMITED, INC. 

Docket No. 2-5931. Reparation Order 
MONTGOMERY SALES BROKERS v. V. F. Lanasa, INc. PACA 
Docket No. 2-5684. Decision and Order 

*MounAin Mist Packers v. Harvest House MARKETING Corpo. 
RATION. PACA Docket No. 2-5620. Order of Dis- 
missal 

*Murpny, O. P., Propuce Company, INC. a/t/a O. P. MurpHy & 
Sons v. KELvin S. NG d/b/a Kin Yip Company. PACA 
Docket No. 2-5848. Decision and Order 

*NortH AMERICAN PRropuce Disrriputors, INC. v. EDDIE ARAKE- 
LIAN. PACA Docket No. 2-5586. Decision and Or- 


*ONEONTA TRADING CORPORATION v. WALTER GaILEY & Sons, 
INC. PACA Docket No. 2-5830. Decision and Order 

PACKERS SALES ASSOCIATES, INC. vu. PROJECT TRADEWINDS, 
INC. PACA Docket No. 2-5308. Order of Dismissal 

Pappas, Prete, & Sons, INC. vu. PIONEER PRODUCE Co., 
INC. PACA Docket No. 2-5916. Order Requiring 
Payment Of Undisputed Amount And Notice To Show 


ParKS CoMPANY, INC., THE KEN v. HAROLD H. Utrer and Ray. 
MOND L. Utrer d/b/a Gratz & UTTER. PACA Docket No. 
2-5786. Decision and Order 
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Pat BROKERAGE Co., INC. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5690. Reparation Order 
*Power, T. J., & COMPANY v. FLorIDA Foop Division oF LUCKY 
Stores, Inc. a/t/a Kasu ‘N’ Karry FRIENDLY SUPER Mar- 
KETS. PACA Docket No. 2-5835. Decision and Or- 


PROFFER WHOLESALE PRODUCE Co., INC. v. W. F. PINCKNEY Co., 
INC. PACA Docket No. 2-5959. Reparation Order 
REIMAN, C. A. d/b/a Tri Points WESTERN v. Fruir UNLIMITED, 
INC. PACA Docket No. 2-5936. Reparation Order 
RELAN, JOSEPH A. d/b/a RELAN PRODUCE Farms v. GEORGIA 
VEGETABLE Co., INC. PACA Docket No. 2-5798. De- 
cision and Order 
*RELAN PropuCE FARMS’ v. GEORGIA VEGETABLE 
INC. PACA Docket No. 2-5798. Stay Order 
RIVERSIDE STRAWBERRY COOLERS, INC. v. W. F. PINCKNEY Co., 
Inc. | PACA Docket No. 2-5951. Reparation Order 
RoyaAL PAckING Co. v. Ep Given, INC. PACA Docket No. 
2-5822. Decision and Order 
SALINAS MARKETING COOPERATIVE v. TOM LANGE 
INC. PACA Docket No. 2-5810. Decision and Order 
SHAFER LAKE Fruit, INc. v. KMC Foops Inc. PACA Docket 
No. 2-5890. Dismissal ' 
SILVER CREEK PACKING Company, INC. v. Frurr UNLIMITED, 
INC. PACA Docket No. 2-5926. Reparation Order 
Stx L’s PackiINnG Company, INc. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5851. Decision and Order 
Six L’s Packine Co., Inc. v. C. SALADINO AND SON. PACA 
Docket No. 2-5918. Order Requiring Payment Of Un- 
disputed Amount 
*STANDARD Fruit & VEGETABLE Co., INc. v. H & H DISTRIBUTING 
Co. PACA Docket No. 2-5987. Order Requiring 
Payment Of Undisputed Amount 
Stoops & Wjiison, INc. v. WHOLESALE PRODUCE 
CHANGE. PACA Docket No. 2-5775. Decision and 
Order 
SUNKIST GROWERS, INC. v. FISHMAN PRODUCE Co. PACA 
Docket No. 2-5697. Decision and Order 
SUNKIST GROWERS, INC. vu. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5698. Decision and Order 
SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COM 
PANY. PACA Docket No. 2-5699 Decision and Or- 


SuNKIST Growers, INC. 
PACA Docket No. 2-5700. Decision and Order 
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SuNKIST GROWERS, INC. vu. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5705. Decision and Order 

Symms Fruir Rancu, Inc. v. ARIZONA’ FRESH  Foops, 
INC. PACA Docket No. 2-5876. Order of Dismissal 

TEIXEIRA FARMS, INC. v. Frurr UNLIMITED, INC. PACA Docket 
No. 2-5930. Reparation Order 

Unitep Potato Distriputors, Inc. v. Potato SALES COMPANY, 
INC. PACA Docket No. 2-5892. Order of Dismissal 

*V.P.S. INTERNATIONAL v. TRADE WEST MERCHANDISING, 

INC. PACA Docket No. 2-5907. Order of Dismissal 

VeGcPAK, Inc. v. Frurr UNLIMITED, INc. PACA Docket No. 
2-5932. Reparation Order 

WELLER, RICHARD PHILLIP d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GEORGE. PACA Docket 
No. 2-5773. Decision and Order 
Denial Of Petition To Reopen 

* WELLING, PAUL, INc. v. W. L. BAREFOOT d/b/a BAREFOOT WHOLE- 

SALE & PRODUCE. PACA Docket No. 2-5856. Deci- 
sion and Order 

West Coast PRODUCE SALES, INC. v. J & J DISTRIBUTING Com. 
PANY. PACA Docket No. 2-5770. Dismissal 

WESTSIDE PRODUCE Co. v. E. L. Kempr & Son, INc. 
Docket No. 2-4866. Dismissal 

WISCONSIN PICKLE PRODUCERS, INC. v. CHIPICO PICKLE PRODUCTS, 
INC. PACA Docket No. 2-5751. Decision and Order 

YOKOYAMA Bros. a/t/a BEE & BEE PRODUCE v. CAL-VEG SALES, 
INC. PACA Docket No. 2-5828. Decision and Order 


REPARATION DEFAULT DECISIONS (RD): 


* Agatti, C. A. d/b/a ALEX ABATTI BROKERAGE a/t/a A & M Pro. 
DUCE Co. v. SINGH PRODUCE OF New Mexico INC. a/t/a ALEX- 
ANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-69 

ABATTI PropUCE INC. v. SINGH PRODUCE OF NEw Mexico INc. 
a/tla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-13 

Ace Tomato Co., INc. v. PREcIoSA PackING House _INc. 
PACA Docket No. RD-81-341 

ACTION PRODUCE v. SINGH PRODUCE OF NEW Mexico INc. al/t/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-25 

*Acri-Pak Fruit Co. v. BANANAS, INC. PACA Docket No. 
RD-82-103 

*AGRI SALES v. Perry R. Harrison d/b/a PINE BLUFF PRO- 
DUCE. PACA Docket No. RD-82-91 
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AMERI-CAL Propbuce, INC. v. J. R. Brooks & Son, INc. PACA 
Docket No. RD-81-334. Default Order And Order De- 
nying Petition To Reopen After Default 

ANTLE, Bub, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-350 . 

APACHE TOMATO Co., INC. v. FARM FRESH PRODUCE Co. 

Docket No. RD-82-6 
Stay Order 
*Order Vacating Stay 

ARAKELIAN, GEORGE, FARMS INc. v. SINGH PRODUCE OF MEXICO 
Inc. a/t/a ALEXANDERS WHOLESALE PRODUCE. PACA 
Docket No. RD-81-353 

* ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. PETE SINGH Prop. 
INC. PACA Docket No. RD-82-68 

BANO DiIsTRIBUTORS, INC. v. WAYNE CUSIMANO, INC. 

Docket No. RD-82-39 

*BEEF STAKE TOMATO GROWERS INC. v. FLoyp M. “Tap” Evans 
d/b/a FLoyp M. “Tap” Evans PRobUuUCE. PACA Docket 
No. RD-82-128 

*BENGARD, ToM, RANCH, INc. v. Frurr UNLIMITED, INC. PACA 
Docket No. RD-82-120 

*Bertuca, TEDDY, d/b/a Teppy BertucA CoMPANY v. ANNA 
DeFeEO d/b/a CENTRAL PRODUCE Co. PACA Docket No. 
RD-82-101 

*BERWICK VEGETABLE COOPERATIVE v. WATERMILL EXporT, 
INC. PACA Docket No. RD-82-70 

BIANCHI & SONS PACKING Co. v. TOMATOES, INC. PACA Dock- 
et No. RD-81-359 

BLACKWELL PRODUCE COMPANY Uv. NIELSEN PropuCcE Co. 
PACA Docket No RD-S2- 29 kwon doaicn Baca See eA ee aees 2. 

*BLUE ANCHOR OF Los ANGELES, INC. v. TIMOTHY S. ANTHONY and 
Greacory D. JOHNSON d/b/a A-Z UNLIMITED. PACA Dock- 
et No. RD-82-131 

Biue ANcHOoR, INC. v. ROBERT L. DRABEK Co., INC 
Docket: No. RD-82-59-...«< 6..oc. Sew, See oe ; 

BLUE ANCHOR, INC. v. ROBERT L. DrRaBEK Co., INC. and/or 
RouNDY’S INCORPORATED a/t/a UNITED Foops. PACA 
Docket No. RD-82-33 

BLUE RipGE Market OF VA. INC. v. SUNSHINE SALAD Co. 
INC. PACA Docket No. RD-82-16 

BONAFEDE, PETER J. d/b/a J. BONAFEDE & SONS v. COLLEY Woops 
INC. PACA Docket No. RD-82-48 

BorDER Fruit Co. INc. v. PETE SINGH Prop. INC. 

Docket No. RD-82-54 


*Current month April 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Reparation Default Decisions (RD)—Cont. 

Boston Tomato Co., INc. v. COLLEY Woops, INc. PACA 
Docket No. RD-81-231. Order Denying Petition To Re- 
open After Default And Vacating Stay Order 

CAL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-12 

CAL-VEG SALES INc. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-10 

Cook SALES CoMPANY v. JAMES H. McGuyrt d/b/a McGuyrr 
PRODUCE Co. PACA Docket No. RD-81-362 

Cook SALES COMPANY v. WILLIAM JAMES DANILSON d/b/a Happy 
DAN’s. PACA Docket No. RD-82-23. Denial Of Mo- 
tion To Reopen After And Default Order 

COUTURE FARMS v. PETER J. EMBERTON d/b/a Mixt PRODUCE a/t/a 
WESTERN Mixt PropucE Co. PACA Docket No. 
RD-82-58 

CroseTtti FrozEN Foops Inc. v. T.J.L. ENTERPRISES 
INC. PACA Docket No. RD-81-364 

*CULIACAN PropucE ComMPANY INC. v. JAMES P. Moreno d/b/a 
VeG-PrO DistRIBUTORS. PACA Docket No. RD-82-115 

CULIACAN PRopUCE ComPANy, INc. vu. PETE SINGH Prop. 

INC. PACA Docket No. RD-82-41 
*CusuMANO Bros. Co., Inc. v. Dice’s Propuce, INc. 
Docket No. RD-82-102 791 

DEBRUYN Propuce Co. v. DEFEo Fruit Co., INc. 

Docket No. RD-79-70. Dismissal 
*DopLer, CaRL F. and Ken W. Dosier d/b/a CarL DoBLER & 
Sons. PACA Docket No. RD-82-121 

DyaL, Le Roy, Jr., INc. v. PHILLIP R. WELLER d/b/a RICHARD 
WELLER. PACA Docket No. RD-81-357. Order Re- 
opening After Default 

*EpinBuRG Fruit & VEGETABLE Co., INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-60 

ENGLUND EQUIPMENT COMPANY v. DANNY LEWIS YOUNG d/b/a 
HUGH YOUNG PRODUCE & COMPANY. PACA Docket No. 
RD-79-41. Order of Dismissal 

FANCEE Farms, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-17 

FANCIFUL COMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-351 

FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-352 

ForbD, MALVIN G. d/b/a MALVIN ForD PRODUCE v. D & N PRODUCE 
BROKERS INC. PACA Docket No. RD-82-51 
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*ForNEY Fruir & Propuce Co. Inc. v. W.F. PickNEY Co., 
INC. PACA Docket No. RD-82-119 
Fruit Pak INC. v. T.J.L. ENTERPRISES INC. PACA Docket No. 
RD-82-36 
*G & L Farms v. Mixt Propuce a/t/a WESTERN MIxt PRODUCE 
Co. PACA Docket No. RD-82-95 
G. & S. Propuce Company, Inc. v. DEFeo Fruir Co., 
INC. PACA Docket No. RD-79-42. Dismissal 
GENERAL Potato & Onion Distr. Lrp. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-53 
*GEORGE BROKERAGE ComPANY Inc. v. L: 
INC. PACA Docket No. RD-82-117 
GERAWAN, R. M., Co. INc. v. WATERMILL Export INC. 
Docket No. RD-82-52 
GOLMAN-HAYDEN Co., INC. v. SAM PETRO PRODUCE. 
Docket No. RD-82-34 
*GRANADA MARKETING INC. v. BANANAS, INC. 
No. RD-82-104 
GRIFFIN & BRAND OF MCALLEN, INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-19 .... 
*GROWERS MARKETING SERVICE INC. v. CHRIS SALAZAR, JR. d/b/a 
GREEN VALLEY PRODUCE DISTRIBUTORS. PACA Docket 
No. RD-82-89 
HALL, H. & Co. INC. v. NIELSEN Propuce Co. PACA Docket 
No. RD-82-22 
*HamILTON, L. R., INc. v. JAMES P. MorENO d/b/a VeG-Pro Dis. 
TRIBUTORS. PACA Docket No. RD-82-96 
HARLOFF, ROGER, PACKING, INC. v. SPRINGFIELD TOMATO Co., 
INC. PACA Docket No. RD-82-50 
*Harney, Gary D. d/b/a Gary D. HARNEY Co. v. MARANO Bros. 
Du PaGE Propbuce INc. PACA Docket No. RD-82-1238 . 
*HARRISON Prop. Co. a/t/a HARRISON & LOGAN Prop. Co. v. HER- 
BERT W. Lewis d/b/a HERBERT Lewis PRODUCE. PACA 
Docket No. RD-82-126 
*HartLey, BLAINE, INc. v. CaRLo A. Sacco, JR. d/b/a CaRLo’s 
PRODUCE. PACA Docket No. RD-82-100 
HARVEST SALES, INC. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-349 
HOMESTEAD TOMATO PACKING Co. INC. v. FRANK SHIRLEY, JR. and 
FRANK SHIRLEY, SR. d/b/a FRANK SHIRLEY & SON. PACA 
Docket No. RD-81-344 
HoRWATH & ASSOCIATES INC. v. JAMES P. MORENO d/b/a VEG-PRO 
DISTRIBUTORS. PACA Docket No. RD-82-20 
*HOVERSEN & Sons v. Fruit UNLIMITED INC. PACA Docket 
No. RD-82-108 
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Hunt Om Company a/t/a PLANTATION PRODUCE COMPANY 
v. CLYDE S. BERRYHILL and JAMES R. BERRYHILL d/b/a Brr- 
RYHILL’S PRODUCE. PACA Docket No. RD-82-38 

Hunt Om Company a/t/a PLANTATION PropuCE COMPANY 
v.Davip L. ANTHONY d/b/a Tri STATE BROKER- 
AGE. PACA Docket No. RD-81-347 

IMPERIAL PRopuUCE Co. INc. v. J & L Propuce INc. PACA 
Docket No. RD-82-55 

* JeweTT, Les, ASSOCIATES v. SINGH PRODUCE OF NEW Mexico Inc. 
a/tla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-88 

* JOHNSTON-GIBSON SALES COMPANY v. ARIZONA FRESH Foops 
INC. PACA Docket No. RD-82-82 

* JOHNSTON-GIBSON SALES CoMmPANy vu. WEBB-DAVIS FRUIT 
Co. PACA Docket No. RD-82-114 

JONES, Bos, RANCH v. DEFEO Fruit Co., INC. PACA Docket 
No. RD-79-51. Dismissal 

JOHNSTON-GIBSON SALES CoMPANY v. CARL D. NIELSEN and 
LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE 
Co. PACA Docket No. RD-82-24 

* JOSEPHSON, LYNN, Propuce INc. v. BANANAS, INC. 
Docket No. RD-82-67 

KELLERS’ Wapato Fruit Co. Inc. v. RUSSELL E. ELLs and BE- 
LINDA G. ELLIS d/b/a Ray Costa BROKERAGE Co. PACA 
Docket No. RD-82-8 

KinG SaLtap Avocapo Co. INc. v. PREcIOSA PAackING HousE 
INC. PACA Docket No. RD-82-2 

*Kincs Canyon Fruir SALES Corp. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-124 

*Kincs, THE, CREEK CANNING Co. INC. v. PRECIOSA PACKING 
Hous INc. PACA Docket No. RD-82-132 

*KnosB CREEK APPLES a/t/a RayMonD Crotts & Son v. RICHARD 
SmitH d/b/a S & S_ PRODUCE. PACA Docket No. 
RD-82-74 

*LAGUNA MARKETING INC. v. Mixt PRODUCE. PACA Docket 
No. RD-82-76 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. PRECIOSA PACK- 
ING Housk INc. PACA Docket No. RD-82-14 

*LAVENADA LAND & CatTTLE Co. a/t/a LaGuNA Propuce Co. 
v. MILLER’S BROKERAGE _ INC. PACA Docket No. 
RD-82-84 

Lisa, INc. v. NIELSEN PropuCcE Co. PACA Docket No. 
RD-82-43 

*LIVACICH, JOHN, PRODUCE INC. a/t/a Vista SALES v. PETER J. Em. 
BERTON d/b/a Mixt PRODUCE a/t/a WESTERN Mixt PRODUCE 
Co. PACA Docket No. RD-82-97 
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*MAILLEY-QUALITY PRopuCE Co. INC. v. LE MARCHE PRODUCE, 
INC. PACA Docket No. RD-82-130 
MAINE FARMERS EXCHANGE v. MICHAEL PADULA d/b/a M. PaDULA 
PEELED POTATOES. PACA Docket No. RD-81-342 
*MAINLINE Potato Co., INc.  v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-81 
Mana-HiLL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
Inc. PACA Docket No. RD-81-169. Order Reopen- 
ing After Default 
*Mana-Hit PackinG Co., INc. v. C. SALADINO & Son. PACA 
Docket No. RD-82-62 
MANaA-HILL PACKING Co., INC. v. PRECIOSA PackiING Houss, 
INC. PACA Docket No. RD-82-3 
*Manis, WILLIAM, Company v.D & N Propuce BROKERS 
INC. PACA Docket No. RD-82-116 
MarREX INTERNATIONAL, INC. a/t/a NATIONWIDE PropuceE Dis- 
TRIBUTORS v. ROBERT A. FERWERDA d/b/a Four SEASONS 
WHOLESALE PRODUCE. PACA Docket No. RD-81-346 
*MartTIN Propuce Co. INc. v. PINE BLUFF PRODUCE. PACA 
Docket No. RD-82-86 
*MauLHArDT, H. H. PackinG Co. v. CARL D. NIELSEN and Lga- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-106 
MAULHARDT, JOHN W. and Mitton E. NELSON d/b/a NELSON & 
MAULHARDT MARKETING Co. v. CARL D. NIELSEN and LEa- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-44 
May Farms, Inc. v. JELLY & Sons Hasty TATERS. PACA 
Docket No. RD-82-46 
* May Fars, Inc. v. WESTERN Fruit INc. PACA Docket No. 
RD-82-127 
*MazzEI-FRANCONI Co. v. Dice’s PRODUCE INC. PACA Docket 
No. RD-82-64 ms 
*MAzzEI-FRANCONI Co. v. Frurr UNLIMITED, INC. PACA Dock- 
et No. RD-82-63 
Mazzig Farms SALES Inc. v. Dice’s Propuce INc. PACA 
Docket No. RD-82-47 
MAzzIE FARMS SALES INC. v. NIELSEN PRODUCE Co. 
Pocket No: HP=S2- ses xe tao is fa ee a ee ee ee 
MEYER TOMATOES v. PETE SINGH Prop. INC. PACA Docket 
No. RD-81-355 
MEYER TOMATOES v. PRECIOSA PACKING HOUSE. PACA Dock- 
et No. RD-82-4. Order of Dismissal 
*Mipwest MARKETING Co. v. Dice’s Propuce Inc. 
Docket No. RD-82-65 ... 
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*MILLS DISTRIBUTING COMPANY v. RicH-PAC PRODUCE, 
INC. PACA Docket No. RD-82-98 
*MUTUAL VEGETABLE SALES v. PERRY R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD-82-92 
NATURIPE BERRY GROWERS v. T.J.L. ENTERPRISES, INC. 
Docket No. RD-82-56 
PALOMBO FARMS OF COLORADO v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-57 
*PaLoMBO FARMS OF COLORADO v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-78 
Pappas, PETE, AND SONS INCORPORATED v. RICH-PAC PRODUCE, 
INC. PACA Docket No. RD-82-30 
PARAMOUNT CiTRUS ASSOCIATION, INC. vu. PRECIOSA PACKING 
HousgE, INc. PACA Docket No. RD-82-49 
*PARAMOUNT CiTRUS ASSOCIATION, INC. v. WATERMILL EXPorT, 
INC. PACA Docket No. RD-82-112 
*PaTreRSON FRozEN Foops, Inc. v. T.J.L. ENTERPRISES 
INC. PACA Docket No. RD-82-111 
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(No. 21,449) 


In re COUNTY LINE CHEESE COMPANY, INC., COUNTY LINE CHEESE COM- 
PANY, a division of Beatrice Foods Co., a corporation, and MEADOW 
GOLD DAIRY, a division of Beatrice Foods Co., a corporation. AMA 
Docket No. M 49-1. Decided April 13, 1982. 


Indiana Milk Order—Interpretation of “shipped to” regarding supply and 
distributing plants 


Ruling by Donald A. Campbell, Judicial Officer. 


RULING ON CERTIFIED QUESTION 


This proceeding was instituted under § 8c (15) (A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. § 608c 
(15) (A) ), by petitioners challenging the validity of various provisions 
and determinations under the Order Regulating the Handling of Milk in 
the Indiana Marketing Area (7 C.F.R. Part 1049). Petitioners assert, 
inter alia, that the following is not in accordance with law (Petition 3-4): 


(a) The interpretation applied by the Market Adminis- 
trator to the words “is shipped to [distributing plants]”, 
which appear in 7 C.F.R. §1049.7 (b), and which interpre- 
tation would require not only that milk be “shipped to” dis- 
tributing plants, but also the additional requirement, not 
contained in the published regulations, that milk be phys- 
ically pumped over into the distributing plant to be consid- 
ered a shipment. 


The challenged Order language provides (7 C.F.R. 
§ 1049.7 (b) ): 


§ 1049.7 Pool plant. 


Except as provided in paragraph (c) of this section, “pool 
plant” means: 


xwekkkk * 


(b) A supply plant from which not less than 50 percent 
of the Grade A milk received from dairy farmers and 
handlers pursuant to §° 1049.9 (c) at such plant during the 
month is shipped to [distributing] plants qualifying for the 
month pursuant to paragraph (a) of this section. A plant 
qualified pursuant to this paragraph in each of the imme- 
diately preceding months of September through February 
shall remain so qualified for the months of April through 
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August unless written application is filed with the market 
administrator on or before the first day of any such month 
to designate such plant as a nonpool plant for such month 
and for each subsequent month through August during 
which it would otherwise not qualify under this paragraph. 


On April 7, 1982, Administrative Law Judge Dorothea A. Baker certi- 
fied to the Judicial Officer the following question: 


Whether or not, as herein pertinent, the Market Adminis- 
trator’s interpretation and application of provisions of the 
Indiana Federal Milk Marketing Order . . . requiring quali- 
fying supply plant shipments to be physically unloaded ? 
into distributing plants represents the considered opinion 
and regulatory policy of the Secretary of Agriculture as of 
the present time and under the circumstances enumerated 
in the pleadings herein. 


2. I.e., pumping it off the tank truck. 


The pooling of milk at supply plants under Federal Milk Orders is ex- 
plained in Vetne, “Federal Marketing Order Programs,” in 1 Agricul- 
tural Law § 2.21 (J. Davidson ed., 1980), as follows (footnotes omitted): 


Supply plants qualify for full regulation as pool plants 
by shipping a specified percentage of Grade A milk re- 
ceipts 7° to one or more distributing plants regulated 
under the order. Traditionally, qualifying shipments from 
supply plants to distributing plants required a transfer. 
That is, milk had to be physically received from dairy 
farms, unloaded, and then reloaded for shipment to dis- 
tributing plants. In order to encourage fuel efficiency, 
handling economy, and preserve milk quality, several or- 
ders have been amended to allow a portion of qualifying 
shipments from supply plants to move by diversion, direct- 
ly from dairy farms to distributing plants.“ 


Performance requirements for supply plants vary con- 
siderably. Customarily, 50 per cent of receipts, during 
specified months, are required to be shipped to distribut- 
ing plants.”"* However, qualifying shipments are generally 
reduced in marketing areas with substantial surplus milk 
production in which distributing plants have less need for 
supply plant milk.*"® 
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In recognition of the general inverse seasonal relation- 
ship between milk production and consumer demand, most 
orders allow supply plants to qualify automatically, or at 
reduced performance levels, during the spring “flush” 
production period if they have qualified during the pre- 
vious fall deficit months. Other variables in performance 
provisions for supply plants allow the director of the Dairy 
Division, USDA, to adjust shipping percentages by in- 
formal rule making if the need arises; **” permit a portion 
of qualifying shipments to be made to nonpool distributing 
plants; *** and allow multiple supply plants to report and 
perform as a unit.””” 


Handlers generally accept and even support milk order 
regulation so long as their competitors are comparably 
regulated. Handlers with high Class I utilization, such as 
distributing plants, more frequently seek to avoid regula- 
tion to maintain a competitive advantage. In contrast, 
supply plants and other handlers with little Class I utiliza- 
tion, tend to prefer regulated status. 


Distributing plants often have a greater utilization of 
Class I milk than the market average. If unregulated, the 


handler can pay producers a better price than the blend 
price received by producers who supply competing regu- 
lated distributing plants, yet have a total cost which is 
lower than regulated competitors. If the plant becomes 
regulated, the handler must account to the pool, by pay- 
ments to the market administrator, for the value of Class I 
utilization above the weighted market average. Distribut- 
ing plant handlers seeking to avoid regulation have been 
generally unsuccessful.””° 


Supply plant handlers may seek to become regulated be- 
cause their Class I utilization is lower than average Class I 
utilization. Commonly, a supply plant is closely associated 
with a facility manufacturing cheese or other Class III *” 
products; often they are on the same premises. If the 
supply plant is unregulated, payment to Grade A dairy 
farmers at a price comparable to the blend price would re- 
sult in payment in excess of the utilization value of the 
milk. To remain competitive in payments to producers, the 
supply plant may qualify through shipments to a distribut- 
ing plant and draw money from the pool equal to the 
difference in value between the plant’s utilization and the 
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market-wide weighted average utilization. Thus, supply 
plant operators, and others. with low Class I utilization, 
have sought administrative and judicial relief upon loss of 
pool plant status, with mixed results.” 


It appears that the Market Administrator has consistently interpreted 
the Order as requiring that milk not only be shipped to the distributing 
plant but also physically received by the distributing plant. That inter- 
pretation is a reasonable interpretation of the regulation, and should be 
followed in this proceeding, particularly since it is consistent with a 
square holding by the Judicial Officer in 1965 under identical Order lan- 
guage. 

In In re Owen Dairy Co., 24 Agric. Dec. 1171, 1174-75 (1965), the 
Judicial Officer construed identical language in the Order Regu- 
lating the Handling of Milk in Northeastern Wisconsin (7 C.F.R. 
§ 1045.10 (b) ), which provided that a “pool plant” includes: 


(b) A supply plant from which not less than 40 percent 
of the Grade A milk received from dairy farmers at such 
plant during the month is shipped as fluid milk products to 
pool plants qualified pursuant to paragraph (a) of this sec- 
tion: Provided, That a supply plant which qualified pur- 
suant to this paragraph in each of the immediately preced- 


ing months of July through November shall be a pool plant 
for the months of December through June unless written 
application is filed with the market administrator on or be- 
fore the first day of any such month to be designated a 
nonpool plant for such month and for each subsequent 
month through June in which it would not otherwise qual- 
ify as a pool plant. 


In construing that language as requiring actual unloading of the milk 
at the distributing plants, the Judicial Officer held (24 Agric. Dec. at 
1175): 


Section 1045.10 (b) qualifies as a pool plant a supply 
plant “... from which not less than 40 percent of the 
Grade A milk received from farmers is shipped as fluid 
milk products to pool plants qualified pursuant to para- 
graph (a) of this section .. .” Obviously these provisions 
mean something more than merely the physical acts of 
shipping the milk. In allowing plants like petitioner’s to 
share in the pool the intent was that the shipping plants 
identify themselves with the fluid market by shipping 
fluid milk or products for use by the distributing plant. So 
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we have some doubt as to the purposes of the provisions be- 
ing met when milk goes from a supply plant to a distribut- 
ing plant where it is pumped back into the truck and re- 
turned to the supply plant for manufacture. This was 
accepted, however, in the administration of the order as 
qualifying such milk as transferred to the distributing pool 
plant. But we certainly do not see anything “not in accord- 
ance with law” about the refusal of the market administra- 
tor to treat the milk not unloaded at the distributing 
plants as being transferred to or shipped to the distribut- 
ing plants within the meaning of section 1045.10 (b). 


Petitioners argue that “Judicial Officer Flavin’s decision in Owen 
Dairy Company” was “premised on the view that supply plant require- 
ments in the Order under review required more in substance than it did 
in form,” whereas more recent decisions have recognized that form, 
rather than substance, is all that is required under the Market Adminis- 
trator’s interpretation of the supply plant requirements (Petitioners’ 
Reply to the Agency Response and Memorandum 7). However, Judicial 
Officer Flavin expressly recognized in Owen Dairy that form was all that 
was required. Specifically, although he expressed “some doubt as to the 
purposes of the provisions being met when milk goes from a supply plant 
to a distributing plant where it is pumped back into the truck and re- 
turned to the supply plant for manufacture,” he recognized that such a 
sham transaction “was accepted, however, in the administration of the 
order as qualifying such milk as transferred to the distributing pool 
plant” (24 Agric. Dec. at 1175). 

Petitioners also argue that in some Federal Orders, the express lan- 
guage of the Orders requires that milk be shipped to and physically 
unloaded into the distributing plants (see 7 C.F.R. §§ 1030.7 (b), 
1036.7 (b), 1062.6). This demonstrates that the requirement can be 
stated with greater precision than in the present case. Petitioners’ argu- 
ment would have greater force if the more particular language were used 
in one section of the Indiana Order but omitted in the supply plant sec- 
tion of the same Order. I do not know whether the same personnel 
handled all of the rule making dockets in question, but, in any event, if it 
were not the intention of the draftsmen of the Order language at issue 
here to use the present language in the same manner as such language 
had been construed by the Judicial Officer in Owen Dairy, they were 
obligated to explain that fact in the discussion preceding the issuance of 
the final regulation. But there is nothing in the “legislative history” of 
the Indiana Order to indicate that the language at issue here was used in 
a different manner than in Owen Dairy. 





COUNTY LINE CHEESE COMPANY, INC. 645 
Cite as 41 A.D. 640 


Although I agree with the Market Administrator’s interpretation of 
the Order that milk must be received by the distributing plant, I believe 
that there is a serious question as to the legality of the Order provision, 
as thus interpreted, in view of the Market Administrator’s further in- 
terpretation that the Order is complied with if petitioners ship their 
milk to a distributing plant and then immediately pump the milk back 
into their trucks before delivering it to a non-pool plant, its intended 
destination; i.e., the Order can be complied with by the subterfuge of go- 
ing through the wasteful motion of pumping milk into and out of a dis- 
tributing plant’s tank en route to the true destination, with such subter- 
fuge known by and acquiesced in by the Market Administrator. 

This seems to indicate that the Order is really concerned merely with 
whether milk from a supply plant is available to a distributing plant, in 
the event that it is needed by the distributing plant. If that is all the 
Order is really concerned with, is it “arbitrary, capricious, [or] an abuse 
of discretion” (5 U.S.C. § 706 (2) (A) ) for the Secretary to require a sup- 
ply plant, in order to demonstrate that it has milk available for a dis- 
tributing plant, if needed, to pump the milk into the distributing plant’s 
tanks, and then immediately pump it back into the supply plant’s truck? 
One would think that a phone call to the distributing plant, confirmed 
by a written log, letter, or wire, might suffice. 

Also, if the Secretary is merely concerned with whether milk from a 
supply plant is available to a distributing plant, if needed, does the 
Agricultural Marketing Agreement Act of 1937 authorize the Secretary 
to require that such availability may only be demonstrated by delivering 
the milk from the supply plant to the distributing plant, pumping the 
milk into the distributing plant’s tanks, and then immediately pumping 
the milk back to the supply plant’s truck, before delivering it to its in- 
tended destination? If that provision is based on the “incidental” and 
“necessary” language of the Act (7 U.S.C. § 608c (7) (D) ), is it “neces- 
sary” for a supply plant to engage in such a wasteful ritual merely to 
satisfy the Department that the supply plant indeed has milk which it is 
ready, willing and able to deliver to a distributing plant, if the distribut- 
ing plant can use it? 

Although it has been said many times that we are not concerned with 
the wisdom of the Secretary’s rule making action (e.g., In re Bertovich, 
36 Agric. Dec. 133, 140-41 (1977) ), a regulatory requirement may go so 
far beyond what is practical, reasonable, or necessary to achieve the 
Department’s objective that it is unauthorized by the Act, or is violative 
of the Administrative Procedure Act. If the requirement apparently im- 
posed here — that a supply plant can only prove that it has milk avail- 
able for a distributing plant’s use by delivering the milk to the distribut- 
ing plant, pumping it into that plant’s tanks, and then pumping it back 
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to its truck, before delivering it to its intended destination — is not nec- 
essary, arbitrary, capricious, and an abuse of discretion, it comes so close 
to the line that the matter should be fully considered in this proceeding.’ 

Petitioners should be permitted to amend their petition, if desired, to 
raise the issue as to the legality of the Order provision, as construed by 
the Market Administrator. 

In considering this matter, it will not be persuasive for respondent to 
argue the situation where the distributing plant needs, desires, or will 
use the supply plant’s milk. For example, respondent argued (Answer to 
Application for Interim Relief 4-5): 


The mere shipment of milk from a supply plant to a dis- 
tributing plant is of no significance in terms of qualifying 
the supply plant under the order unless and until the milk 
is physically received at the distributing plant. If the Mar- 
ket Administrator interpreted 7 CFR 1049.7 (b) as peti- 
tioners request a supply plant could qualify all its receipts 
by simply alleging it shipped its milk to a distributing 
plant when in fact the milk was received by a non-pool 
plant. In this situation, the supply plant would receive the 
pricing benefits of pooling its milk receipts without ever 
having to fulfill its obligation of supplying fluid milk when 
needed to the market, which is the main rationale for pric- 
ing such supply plant milk under the Order. Thus, peti- 
tioners’ “shipping without receipt” argument borders on 
the absurd and is obviously without merit. 


Of course it “borders on the absurd” to permit petitioner to receive the 
pricing benefits of pooling its milk receipts without fulfilling “its obliga- 
tion of supplying fluid milk when needed to the market” (emphasis sup- 
plied). But the question raised here is what must petitioner do to satisfy 
the Department that it is ready, willing and able to fulfill its obligation 
when its milk is not needed or wanted, and will not be used by the dis- 
tributing plant? Does it not then “border on the absurd” to require peti- 
tioner to truck its milk to a distributing plant, pump the milk into the 
plant, and then immediately pump it back into the supply plant’s truck 
before it is delivered to its originally intended destination? 

By raising the issue as to the legality of the Order provisions, as inter- 
preted by the Market Administrator, I do not wish to imply that peti- 
tioner will ultimately prevail on this issue. I have not read the rule mak- 


1. Even if the present requirement is legal, the Secretary may want to reconsider this 
matter in the light of the current administration’s philosophy with regard to unnecessarily 
burdensome requirements placed on business by Government, and the current energy situ- 
ation. 
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ing decision or hearing record underlying the Order provision. The situa- 
tion where a supply plant’s milk would not be needed may not have been 
reasonably foreseen at the time the Order was issued. Accordingly, it 
may not have been unreasonable for the Secretary not to have specifical- 
ly dealt with this situation. But now that the situation has arisen, unless 
it happens so infrequently as to not warrant amendatory action, there 


would seem to be no rational basis for continuing the present require- 
ment. 


MISCELLANEOUS ORDER ISSUED BY 
VICTOR W. PALMER, ADMINISTRATIVE LAW JUDGE 


DISMISSAL WITHOUT PREJUDICE 
(No. 21,450) 


In re ABBOTTS DAIRIES OF PENNSYLVANIA, INC. AMA Docket No. M 
4-21. Order issued April 26, 1982. In accordance with the Sum- 
mary of Telephone Conference of March 22, 1982, this proceeding is 
dismissed without prejudice in that petitioner did not file within 
the allotted time, an appropriate motion indicating it wished to pro- 


ceed with this matter any further. 
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(No. 21,451) 


In re WIEN AIR ALASKA, INC. AWA Docket No. 174. Decided April 
1, 1982. 


Civil penalty—Standards and regulations—Consent 


Respondent consented to an order agreeing to pay a civil penalty of $500.00. Respondent 
also agreed to make a vigorous effort to educate its employees concerning the re- 
quirements of the Animal Welfare Act, and to comply with such requirements in the 
future handling of live animals. 


Gregory Cooper, for complainant. 
Dennis Maloney, Anchorage, Alaska, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the “Act”, and the regulations and stand- 
ards issued pursuant to the Act. It was instituted by a complaint filed on 
September 15, 1981, by the Administrator, Animal and Plant Health 
Inspection Service, pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.33 (b) (1) ). This decision is entered pursuant to the consent 
decision provision of the Rules of Practice (7 CFR 1.38). 

The respondent specifically admits the jurisdictional allegations of the 
complaint, but neither admits nor denies the remaining allegations of 
the complaint. The respondent waives the right to a hearing and any 
further procedures in this matter. The parties consent to the issuance of 
this decision for the purpose of settling this proceeding. 


FINDINGS OF FACT 


1. Wien Air Alaska, Inc., hereinafter referred to as the respondent, is 
a corporation whose address is 4100 International Airport Road, An- 
chorage, Alaska 99502. 

2. Respondent is now, and at all times material herein was, a regis- 
tered carrier within the meaning of sections 2 and 6 of the Act (7 U.S.C. 
2132 and 2136). 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional allega- 
tions of the complaint and the parties have agreed to the provisions set 
forth in the following Order in disposition of this proceeding, such Order 
will be issued. 
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ORDER 


Respondent is assessed a civil penalty of $500 which shall be paid by 
check or money order made to the order of the Treasurer of the United 
States and which shall be forwarded by Gregory Cooper, Office of the 
General Counsel, United States Department of Agriculture, Room 2014, 
South Building, Washington, D.C. 20250, within 30 days from the date 
that this Order becomes effective. 

Respondent shall make a vigorous effort to educate its employees con- 
cerning the requirements of the Animal Welfare Act and the regulations 
and standards issued thereunder and to comply fully with the Act and 
the regulations and standards thereunder in its future handling of live 
animals. 

This decision shall have the same force and effect as a decision entered 
after a full hearing and shall be effective upon service on the respondent. 


(No. 21,452) 


In re CECIL B. CARTER and BESSIE CARTER. AWA Docket No. 193. 
Decided April 22, 1982. 


Standards and regulations—License—Consent 


Respondents shall cease and desist from violating the Act, the standards and regulations 
issued thereunder, and from negotiating the sale of any regulated animals without 
first obtaining a license. 


Patricia V. Fettmann, for complainant. 
Respondents, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §2131 et seq.), by a Complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service (“APHIS”), 
United States Department of Agriculture, charging that respondents 
willfully violated the Act and the regulations and standards issued 
thereunder (9 CFR Parts 1, 2, and 3). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applicable to 
these proceedings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 
745). 
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The respondents admit the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Cecil B. Carter and Bessie Carter, hereinafter referred to as 
respondents, are individuals whose mailing address is 808 W. 8th Street, 
Bonham, Texas 75418. 

2. Respondents, at all times material herein, were selling dogs in com- 
merce, as defined by sections 2(c) and 2(f) of the Act (7 U.S.C. 
§§2132 (c) and (f) ). 


CONCLUSION 


Respondents, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondents Cecil B. Carter and Bessie Carter shall comply with each 
and every provision of the Animal Welfare Act (7 U.S.C. §2131 et seq.) 
and the standards and regulations issued thereunder (9 CFR Parts 1, 2, 
and 3) and shall cease and desist from any violation thereof, and, in par- 
ticular, shall not, in commerce, for compensation or profit, deliver for 
transportation, or transport, or sell or negotiate the sale of any regu- 
lated animals without having first obtained a license from the Secretary 
of Agriculture. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 





EDWARD G. FABRY 
Cite as 41 A.D. 651 


(No. 21,453) 


In re EDWARD G. FABRY. AWA Docket No. 170. Decided April 23, 
1982. 


Standards and regulations—Inspection—Maintenance of records—Civil 
penalty—Consent 


Respondent consented to an order to cease and desist from violating the Act and the stand- 
ards and regulations thereunder. Respondent is also ordered to provide access to 
premises for inspections and maintain records in the manner prescribed by the Act. 
Also, respondent is assessed a civil penalty of $150.00. 


Patricia V. Fettmann, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §2131 et seq.), by a Complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Edward G. Fabry hereinafter referred to as respondent, is an 
individual whose mailing address is 2 Rose Court, New City, New York 
10956. 

2. The respondent, at all times material herein, was: 

(a) Selling cats in commerce, as defined by sections 2 (c) and 2 (f) of 
the Act (7 U.S.C. §§2132 (c) and (f) ). 

(b) Licensed as a Class B dealer under the Act and regulations and 
standards issued by the Secretary of Agriculture. 
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3. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards and agreed 
in writing to comply with the provisions. 
4. Respondent on or about April of 1980, housed cats at his dealer 
premises in New City, New York. 


CONCLUSION 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Edward G. Fabry shall comply with each and every provi- 
sion of the Animal Welfare Act (7 U.S.C. §2131 et seq.) and the stand- 
ards and regulations issued thereunder (9 CFR Parts 1, 2, and 3) and 
shall cease and desist from any violation thereof, and, in particular, shall 
provide access to his premises for inspections during normal business 
hours and shall maintain records in the manner prescribed by section 
2.75 (a) of the regulations (9 CFR §2.75 (a) ). 

Furthermore, respondent Edward G. Fabry is assessed a civil penalty 
in the amount $150.00. The penalty shall be payable to the Treasurer of 
the United States by certified check or money order forwarded to 
Patricia V. Fettmann, Attorney, Marketing Division, Office of the Gen- 


eral Counsel, South Building, Room 2014, United States Department of 
Agriculture, Washington, D.C. 20250. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 21,454) 


In re AFFILIATED MEDICAL RESEARCH, INC. a/k/a AMR BIOLOGICAL RE- 
SEARCH, INC. AWA Docket No.171. Decided April 29, 1982. 


Standards and regulations—Inspection—Consent 


Respondent consented to an order to cease and desist from violating the Act and the stand- 
ards and regulations issued thereunder. Respondent is also ordered to provide 
access to its premises for inspections. 


Patricia V. Fettmann, for complainant. 
Frank V. Walsh, Trenton, N.J., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §2131 et seq.), by a Complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Affiliated Medical Research, Inc. a/k/a AMR Biological Research, 
Inc., hereinafter referred to as respondent, is a corporation whose mail- 
ing address is 690 South Clinton Avenue, Trenton, New Jersey 08611. 

2. The respondent, at all times material herein, was registered as a re- 
search facility, as defined by section 2 (e) of the Act (7 U.S.C. §2132 (e) ). 

3. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards and agreed 
in writing to comply with the provisions. 
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CONCLUSION 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Affiliated Medical Research, Inc. a/k/a AMR Biological 
Research, Inc. shall comply with each and every provision of the Animal 
Welfare Act (7 U.S.C. §2131 et seq.) and the standards and regulations 
issued thereunder (9 CFR Parts 1, 2, and 3) and shall cease and desist 
from any violation thereof, and, in particular, shall provide access to its 
premises for inspections during ordinary business hours. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 21,455) 


In re FLOYD M. PERKINS and GARY EDWARDS. HPA Docket No. 
184. Decided April 23, 1982. 


Civil penalty—Consent 


Respondent Floyd M. Perkins consented to an order assessing him a civil penalty of 
$2,000.00. 


Morris L. Selinger, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT 
TO FLOYD M. PERKINS 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed by the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, alleging 
that the respondent Floyd M. Perkins has violated the Act. This decision 
is entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations in the first para- 
graph of the complaint, specifically admits that the Secretary has juris- 
diction in this matter, and consents and agrees for the purpose of set- 
tling this proceeding to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Respondent, Floyd M. Perkins, is an individual who resides at 
Route 40, West Cambridge, Ohio 43725. 

(b) At all times material herein, respondent, Floyd M. Perkins, was 
the owner of the horse known as “Pride’s Generator.” 

2. Respondent, Floyd M. Perkins, admits the horse may have been 
sore at the time it was shown, but does not admit he was responsible for 
the soring or had knowledge of the horse’s condition. Respondent 
further states that he is no longer participating in the Tennessee Walk- 
ing Horse Industry. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision, 
such decision will be entered. 
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ORDER 


Respondent Floyd M. Perkins is assessed a civil penalty of $2000 
which shall be payable to the Treasurer of the United States by certified 
check or money order, and forwarded to Morris L. Selinger, Office of the 
General Counsel, United States Department of Agriculture, Room 2008, 
South Building, Washington, D.C. 20250, within thirty (30) days from 
the date this order becomes effective. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall become effective on respondent on the day 
upon which service is made on him. 


(No. 21,456) 


In re JOE H. DIETZ and BOB MCQUERRY. HPA Docket No. 165. De- 
cided April 26, 1982. 


Civil penalty—Consent 


Respondent Bob McQuerry consented to an order agreeing to pay a civil penalty of 
$1,500.00. 


Morris Selinger, for complainant. 
G. Thomas Blankenship, Indianapolis, Ind., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT 
TO BOB McQUERRY 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed by the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, alleging 
that the respondent Bob McQuerry has violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations in the complaint, 
specifically admits that the Secretary has jurisdiction in this matter, and 
consents and agrees for the purpose of settling this proceeding to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Respondent, Bob McQuerry, is an individual who resides at 602 
Willow Ct., Harrodsburg, Kentucky 40330. 

2. At all times material herein, Bob McQuerry was the trainer of the 
horse known as “Ebony’s Go Go Girl.” 

3. United States Department of Agriculture Veterinarians deter- 
mined that “Ebony’s Go Go Girl” exhibited the symptoms of a horse that 
was “sore,” as that term is defined in the Act and regulations, at the time 
the horse was shown and exhibited at the Tennessee Walking Horse Na- 
tional Celebration at Shelbyville, Tennessee on August 25, 1979. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent Bob McQuerry is assessed a civil penalty of $1,500 which 
shall be payable to the Treasurer of the United States by certified check 
or money order and forwarded to Morris L. Selinger, Office of the Gen- 


eral Counsel, United States Department of Agriculture, Room 2008, 
South Building, Washington, D.C. 20250, within thirty (30) days from 
the date this order becomes effective. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall become effective on respondent on the day 
upon which service is made on him. 
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(No. 21,457) 


In re STIEFEL BROS., INC., and SAM STIEFEL. P & S Docket No. 
5967. Decided March 4, 1982. 


Dealer—Insufficient funds checks—Failure to pay when due—Civil 
penalty—Default 


Respondents are ordered to cease and desist from issuing insufficient funds checks and 
failing to pay, when due, the full purchase price of livestock. Also, respondents are 
jointly and severally assessed a civil penalty of $5,000.00. 


Barbara S. Harris, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondents have wilfully 
violated the Act. 

Copies of the Complaint and the Rules of Practice (7 C.F.R. 1.130 et 
seq.) governing proceedings under the Act were served upon respond- 
ents personally. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure 
to answer would constitute an admission of all the material allegations 
of the Complaint. 

Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. 1.139). 


FINDINGS OF FACT 


1. (a) Stiefel Bros., Inc., hereinafter referred to as the corporate re- 
spondent, is a corporation with its principal place of business located at 
Chino, California. Its business mailing address is 14380 S. Euclid Ave- 
nue, Chino, California 91710. 

(b) Corporate respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 
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(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for its own account. 

2. (a) Sam Stiefel, hereinafter referred to as the individual respond- 
ent, is an individual whose business mailing address is 14380 S. Euclid 
Avenue, Chino, California 91710. 

(b) The individual respondent is, and at all times material herein 
was: 
(1) President of the corporate respondent; and 
(2) Responsible for the direction, management and control of the 
corporate respondent. 

3. Corporate respondent, under the direction, management and con- 
trol of the individual respondent, on or about the dates and in the trans- 
actions set forth in paragraph III of the Complaint and at divers other 
times, purchased livestock and in purported payment thereof, issued 
checks which were not paid when presented for payment because corpo- 
rate respondent did not have sufficient funds on deposit and available in 
the account upon which such checks were drawn. 

4. Corporate respondent, under the direction, management and con- 
trol of the individual respondent, on or about the dates and in the trans- 
actions set forth in paragraph III of the Complaint and at divers other 
times, purchased livestock and failed to pay, when due, the full purchase 
price of such livestock. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 3 and 4 herein, re- 


spondents have wilfully violated sections 312 (a) and 409 of the Act (7 
U.S.C. 213 (a) and 228b). 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, directly or through any corporate or other de- 
vice, in connection with their operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Issuing checks or drafts in payment for livestock without having 
sufficient funds available to pay such checks or drafts when presented; 
and 

2. Failing to pay, when due, the full purchase price of livestock. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondents are jointly and severally assessed a civil penalty in the 
amount of $5,000 (Five Thousand Dollars) which shall be payable by 
certified check made to the order of the Treasurer of the United States. 
The certified check in payment of the civil penalty shall be forwarded to 
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Barbara S. Harris, Office of the General Counsel, U.S. Department of 
Agriculture, Room 2446, South Building, Washington, D.C. 20250, 
within seven (7) days of the effective date of this order. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after receipt hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 1.130 et 
seq.). [The Decision and Order became final on April 12, 1982—Ed.] 


(No. 21,458) 


In re JAMES P. WHITEN. P&S Docket No. 5966. Decided March 18, 
1982. 


Dealer—Market agency—Failure to pay when due—Suspension of 
registration—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the full purchase 
price of livestock, and is suspended as a registrant for 14 days. 


Peter V. Train, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed by the Acting 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully vio- 
lated the Act. 

Copies of the complaint and the Rules of Practice (7 CFR 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by 
the Hearing Clerk by certified mail. Respondent was informed in a letter 
of service that an answer should be filed pursuant to the Rules of Prac- 
tice and that failure to answer would constitute an admission of all the 
material allegations of the complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 
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This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) James P. Whiten, hereinafter referred to as the respondent, is 
an individual with his business mailing address at Route 2, Toccoa, 
Georgia 30577. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to buy livestock 
in commerce on a commission basis. 

2. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph II of the 
complaint, and at divers others times, purchased livestock in commerce 
and failed to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated sections 312 (a) and 409 (a) of the act (7 U.S.C. 
213 (a), 228b). 


ORDER 


The respondent, individually or through any corporate or other device, 
in connection with his operations subject to the Act, shall cease and de- 
sist from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 

Respondent is suspended as a registrant under the Act for a period of 
fourteen (14) days. 

This order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final on April 24, 1982.—Ed.] 
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(No. 21,459) 


In re WILLIAM FE. HATCHER. P & S Docket No. 5835. Decided April 6, 
1982. 


Dealer—Purchase price—Weights, false and incorrect—Invoices, untrue 
and incorrect—Accounts of purchase and sale—Accounis and 
records—Suspension of registration—Civil penalty 


Respondent is ordered to cease and desist from billing and collecting at prices other than 
the actual purchase price; billing and collecting on the basis of weights other than 
the actual purchase weights; issuing sales invoices and billing and collecting on the 
basis of untrue and incorrect weights; issuing untrue and incorrect purchase of sale; 
and utilizing counterfeited or misleading invoices which fail to show true factors of 
the transaction. Respondent is also ordered to maintain complete and accurate rec- 
ords; is suspended as a registrant for six months and is assessed a civil penalty of 
$10,000.00. 


William J. Weber, Administrative Law Judge. 
Allan R. Kahan, for complainant. 
Louis L. Sherman, Jr., Kentwood, La., for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.). An 
initial decision and order was issued on December 30, 1981, by Adminis- 
trative Law Judge William J. Weber suspending respondent’s registra- 
tion under the Act for six months, assessing a civil penalty of 
$10,000.00, and ordering respondent to cease and desist from the viola- 
tions found. 

On March 5, 1982, respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
§ 2.35).* Following the complainant’s response, the case was referred to 
the Judicial Officer for decision on April 1, 1982. 

Respondent requests oral argument before the Judicial Officer, which 
is discretionary (7 C.F.R. § 1.145 (d) ), but the request is denied since no 


* The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory pro- 
grams since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating 
to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator of 
the Packers and Stockyards Act regulatory program). 
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substantial issues are raised on appeal and oral argument would appear 
to serve no useful purpose. 

After careful consideration of the record in this proceeding, the initial 
decision is adopted as the final decision, followed by additional conclu- 
sions by the Judicial Officer. The final order is identical to Judge 
Weber’s order, except that the effective date has been changed in view of 
the appeal. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative disciplinary proceeding brought under the 
Packers and Stockyards Act, 1921 (7 USC 181; “Act”). 

The Complaint was filed in November 1980 by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, Agricultural Marketing Service, 
United States Department of Agriculture (“USDA”). 

The Complaint alleged that Respondent William E. Hatcher willfully 
and falsely increased prices and weights on livestock he purchased for 
another on a commission basis. Further, Respondent is alleged to have 
used “counterfeited” invoices to conceal the real market from which the 
livestock was purchased. 

Respondent was said to have violated section 312 (a) of the Act (7 USC 
213 (a) ) and section 201.44 of the regulations (9 CFR 201.44). 

Respondent filed an Answer in December 1980 denying all alleged vio- 
lations of the Act, admitting the jurisdictional allegations and alleging 
various circumstances as affirmative defenses or mitigating circum- 
stances. 

Trial of the issues took place on June 9 1981 in New Orleans, Louisi- 
ana. Complainant was represented by Allan R. Kahan, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Washington, 
D.C. Respondent was represented by Louis L. Sherman, Jr., attorney, 
Kentwood, Louisiana. The last brief was filed October 26 1981. 


I 


Respondent William E. Hatcher operated his business from Kentwood, 
Louisiana, buying and selling livestock for his own account, under the 
trade name of Hatcher’s Dairy Farm. He was registered with the Secre- 
tary of Agriculture as a “dealer to buy and sell livestock in commerce”. 

Respondent Hatcher purchased livestock from various markets for 
Parish Packing Co., Inc. (“Parish Packing”) of Franklintown, Louisiana, 
under an agreement by which Hatcher was to be paid a buying commis- 
sion for livestock purchased for Parish Packing. Parish Packing was to 
pay for the livestock on the basis of the price and weight on which 
Hatcher purchased the livestock. 
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On 16 occasions between July 1979 and November 1979, Respondent 
Hatcher purchased livestock at Central States Cattle Co., Memphis, Ten- 
nessee, and invoiced that livestock to Respondent Hatcher’s principal, 
Parish Packing, at weights which were arbitrarily increased by Respond- 
ent. Respondent Hatcher was paid for the livestock by Parish Packing on 
the basis of the false and arbitrarily increased weights. 

On 36 occasions between July 1979 and December 1979, Respondent 
purchased livestock for Parish Packing at Central States Cattle Co. and 
falsely invoiced Parish Packing for the livestock at prices which were 
greater than the prices that Respondent Hatcher paid for the livestock 
at Central States Cattle Co. Respondent Hatcher was paid for the live- 
stock by Parish Packing on the basis of the false and arbitrarily in- 
creased prices. 

Respondent Hatcher on nine occasions between July 1979 and Novem- 
ber 1979, purchased livestock for Parish Packing from Stokes and Brog- 
den Stockyards, Inc., of Andalusia, Alabama, and falsely invoiced Parish 
Packing for the livestock at weights which were arbitrarily increased by 
Respondent. Respondent Hatcher was paid by Parish Packing on the 
basis of the false and arbitrarily increased weights. 

Respondent Hatcher on four occasions between August 1979 and Octo- 
ber 1979, purchased livestock for Parish Packing from Stokes and Brog- 
den Stockyards, Inc., of Andalusia, Alabama, and falsely invoiced Parish 
Packing for the livestock at prices which were greater than the prices 
Respondent had paid for the livestock. Respondent Hatcher was paid by 
Parish Packing on the basis of the false and arbitrarily increased prices. 

Respondent Hatcher on seven occasions between September 1979 and 
November 1979, purchased livestock for Parish Packing from Ross Cat- 
tle Co., Inc., of Jackson, Mississippi, and falsely invoiced Parish Packing 
for the livestock at prices and weights which were greater than the 
prices and weights at which Respondent Hatcher had purchased the live- 
stock. Respondent Hatcher falsely and arbitrarily increased the prices 
and weights. Respondent Hatcher was paid by Parish Packing on the 
basis of said false and arbitrarily increased prices and weights. 

Further, Respondent Hatcher had “counterfeit” invoices of two mar- 
kets, from which he frequently bought cattle, printed to resemble the in- 
voices normally used by those businesses, and presented these “counter- 
feited” invoices with the false and arbitrarily increased prices and 
weights to Parish Packing to document some of the transactions. 

The “counterfeit” invoices were used to conceal the market at which 
the cattle were purchased, to lessen the risk that the prices and weights 
could be verified by either the principal or an auditor. This extra element 
not normally found in falsely increased price and weight cases is an ag- 
gravating factor here. It is a clear effort by Respondent to cover his 
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tracks, and conceal the violations. It compounds the effort required of 
the auditor (or principal) to discover the truth. 


Il 


The Packers and Stockyards Act in relevant part provides that “{iJt 
shall be unlawful for any . . . . dealer to engage in or use any unfair, un- 
justly discriminatory, or deceptive practice or device in connection with 
buying, or selling [livestock] on a commission basis . . . .” (Section 312 (a) 
of the Act; 7 USC 213 (a), emphasis added) 

Further, the implementing regulations in part provide that each “mar- 
ket agency shall, promptly following the purchase of livestock on a com- 
mission or agency basis, transmit or deliver to the person for whose ac- 
count such purchase was made... .a true written account of the pur- 
chase showing the number, weight, and price of each kind of animal pur- 
chased, the names of the persons from whom purchased, the date of pur- 
chase, the commission and other lawful charges, and such other facts as 
may be necessary to complete the account and show fully the true nature 
of the transaction.” (9 CFR 201.44, emphasis added) 

A “market agency” in pertinent part means any person engaged in the 
business of “buying or selling in commerce livestock on a commission 
basis”. (Section 301 (c) of the Act; 7 USC 201 (c) ) 


Il 


The evidence is beyond any reasonable doubt' that Respondent 
Hatcher purchased livestock for Parish Packing under an oral contract 
whereby Respondent was to be paid for the livestock on the basis of price 
and weight Respondent had paid for the livestock, plus an agreed buying 
commission. However, Respondent billed Parish Packing for livestock at 
weights and prices which were greater than the actual purchase prices 
and weights. 

At times Respondent used “counterfeit” invoices which closely 
resembled the actual invoices used by two of the markets at which Re- 
spondent purchased livestock, and falsely invoiced the livestock to 
Parish Packing on the “counterfeit” invoices. These “counterfeit” in- 
voices with the arbitrarily increased prices and weights were then sub- 
mitted to Parish Packing to document the transactions. Parish Packing 
paid Respondent on the basis of those false prices and weights shown on 
“counterfeit” invoices. 

Falsely increasing prices and/or weights on livestock purchased on 
commission for a principal has consistently been found to be in violation 


1. For purposes here, only a preponderance of the evidence is necessary. 5 USC 556 (d); 
Steadman vs SEC, 450 US 91, 95-104 (1981), 50 AdL2d 315, 324 (February 25, 1981). 
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of section 312 (a) of the Act (7 USC 213 (a) ) and section 201.44 of the 
regulations (9 CFR 201.44). In re Sidney D. Collier and Louis Paul 
Marsh, 38 AD 957 (1979) aff'd 40 AD 279, 624 F2d 190 (CA9 1980); In 
re Arnold Fairbank d/b/a Arnold Fairbank Cattle Co., 27 AD 1371 
(1968), aff'd sub nom Arnold Fairbank d/b/a Arnold Fairbank Cattle Co., 
etc. v. Clifford M. Hardin, Secretary of Agriculture, 429 F2d 264 (CA9 
1970), 29 AD 601; In re Boone Livestock Co., 27 AD 475 (1968), 23 
AdL2nd 932, stay order 27 AD 616, denial of petition to reconsider 27 
AD 639. Consent Decisions on the issue have also been entered in Jn re 
Clarence “Butch” Busse, et al, 39 AD 1423 (1980); In re Greg Arzt and 
Kenneth W. Arzt, 37 AD 1546 (1978); and Jn re John E. Hoth, 35 AD 
572 (1976). 

Respondent’s contention that he was forced by an accumulation of cir- 
cumstances to yield to economic pressures allegedly exerted by Parish 
Packing is irrelevant to the issue of a violation, and also largely unper- 
suasive and irrelevant insofar as it might be used in mitigation of any 
sanction applicable to the violations. 

Here, Respondent Hatcher clearly planned and carefully calculated the 
deceptive practice by using “counterfeit” invoices on which he reported 
the falsely increased prices and/or weights to Parish Packing, to docu- 
ment the transactions. 

Payment was made to Respondent by Parish Packing on the basis of 
those counterfeited invoices with false prices and/or weights. 

It shows a willful and carefully implemented intention to deceive and 
defraud. This constitutes a gross violation of the fiduciary duty Re- 
spondent Hatcher owed to his principal. 

Respondent testified concerning arbitrary reduction of the commis- 
sion and hauling rates paid by Parish Packing which Respondent indi- 
cated put heavy economic pressures on him prompting his conduct here. 
Respondent had purchased equipment to service Parish Packing, and he 
was pinched between the reduced hauling rates and commissions, on the 
one hand, and the obligation to pay for the equipment, on the other. 

The evidence shows the commissions and hauling rates were reduced, 
but that can never justify the deceptive retaliatory conduct practiced by 
Respondent here. The economic pressure felt must be relieved by some 
lawful and legitimate remedy, not the illegal conduct resorted to here. 

The increased charges Respondent Hatcher falsely billed to Parish 
Packing exceeded $17,500.00, in some 108 transactions spread over a 
period of six months. 
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IV 


Complainant urges that Respondent Hatcher have his registration sus- 
pended for a period of six months and that a civil penalty of $10,000.00 
be assessed, in addition to the entry of a cease and desist Order. 

The evidence fully establishes Complainant’s contentions concerning 
the violations, and fails to establish any mitigating circumstances. The 
strongly recommended sanction urged by Complainant is within the 
framework of cited precedents, when the additional aggravating factor 
of “counterfeited” invoices is considered. Collier and Marsh, supra; 
Arnold Fairbanks, supra; Boone Livestock, supra; were all six month 
suspensions. 

Consent Orders entered in Clarence “Butch” Busse, supra, were for six 
month suspension and $3,000.00 civil penalty; Greg Arzt and Kenneth 
W. Arzt for $1,500.00 and $2,000.00 civil penalties and a nine month 
suspension for only one of the respondents. In contrast Hoth had only a 
30-day suspension, although it had three categories of violations alleged: 
insolvency, checks without sufficient funds and false weights. However, 
consent decisions often fail to directly reveal the nature of the dispute, 
or the grounds for resolution. In some instances the matter was at least 
partially tried before the agreement was reached, or a related case with 
the same factual base was tried, which is not applicable here to ration- 
alize the Hoth result. 

Great weight must be given to the recommendation of the officials 
charged with responsibility for administering the regulatory program. 
In re Sy B. Gaiber and Co., 31 AD 843, 845-6 (1972); In re J. A. Speight, 
et al, 33 AD 280, 310-319 (1974); In re Braxton M. Worsley, 33 AD 
1547, 1567-8 (1974); In re Samuel Esposito, etc., 38 AD 613, 665 (1979). 


V 


By these unfair and deceptive practices, Respondent Hatcher has will- 
fully violated section 312 (a) of the Act (7 USC 213 (a)) and section 
201.44 of the regulations (9 CFR 201.44) as alleged in the Complaint. 
The evidence shows aggravated, deliberate, intentional and willful viola- 
tions occurred, without relevant mitigating circumstances which would 
lessen the sanction. 

The cease and desist order requested by Complainant appears too 
broad and comprehensive for the facts herein. The cease and desist order 
entered in Collier and Marsh, supra, will be utilized, with modifications 
to make it appropriate here. 
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ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondent argues on appeal that the Act and regulations are not spe- 
cific enough to be understood by non-lawyers. But that argument is 
frivolous as applied to the violations in this case. It does not take a law- 
yer to know that it is a violation of the Act and regulations for an agent 
to falsely increase prices and weights on livestock purchased on commis- 
sion and to use counterfeit invoices to conceal the real market from 
which the livestock was purchased. 

Respondent relies on various circumstances which he claims are miti- 
gating or extenuating circumstances, e.g., how Parish Packing Company 
converted respondent into a commission buyer, the subsequent economic 
loss suffered as a result of this change, respondent’s actions to reduce 
these losses, his cooperation with P&S investigators, his candor in ad- 
mitting his violations, his cooperation in stipulating facts, and his prior 
unblemished record. But none of those factors is relevant in reducing the 
sanction that would otherwise be imposed for the many serious and fla- 
gant violations involved in this case. 

Respondent argues that the sanction imposed in this case is too severe, 
but it is consistent with the sanctions imposed in the cases cited by 
Judge Weber in the initial decision. Moreover, it is the sanction that 
would be imposed in this case even if there were no prior precedents, in 
view of the serious and flagrant nature of respondent’s violations, in- 
volving a significant breach of his fiduciary duties in many transactions 
over an extended period involving large sums of money. 

It is the policy of this Department to impose severe sanctions for seri- 
ous violations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to the respondent 
but, also, to other potential violators. This policy has been followed in all 
of the Department’s disciplinary proceedings in recent years. The basis 
for that policy is set forth at great length in numerous decisions. E.g., In 
re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974), set forth in the Ap- 
pendix to this Decision.” 


2. Severe sanctions issued pursuant to this policy were sustained in Jn re Collier, 38 
Agric. Dec. 957, 971 (1979), aff'd, No. 79-7386 (9th Cir. July 7, 1980); In re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), 
affd mem., No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In 
re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 830 
(D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Maine Potato Growers, Inc., 34 Agric. 
Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re Southwest Produce, 
Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. 
Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 524 F.2d 
1255 (5th Cir. 1975); In re Trenton Livestock, Inc. , 33 Agric. Dec. 499, 515, 539-50 (1974), 
aff'd mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, aff'd per 
curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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The suspension order and civil penalty imposed in this case were rec- 
ommended by complainant, and the recommendation of the administra- 
tive officials as to the sanction is given great weight since they adminis- 
ter the program on a daily basis and are in the best position for observ- 
ing whether the sanctions imposed serve as an effective deterrent to 
future violations by respondents and others. Jn re Esposito, 38 Agric. 
Dec. 613, 652-56 (1979); In re Worsley, 33 Agric. Dec. 1547, 1567-68 
(1974). 

“The recommendation of the administrative officials as to the sanction 
is not, of course, controlling,” and in appropriate circumstances “the 
sanction may be considerably less than that recommended by them.” Jn 
re Worsley, 33 Agric. Dec. 1547, 1568 (1974). Accord, In re Sol Salins, 
Inc., 37 Agric. Dec. 1699, 1735 (1978); In re Overland Stockyards, Inc., 
34 Agric. Dec. 1808, 1847-51 (1975); In re American Fruit Purveyors, 
Inc., 30 Agric. Dec. 1542 (1971). 

Respondent argues that Judge Weber erred in excluding testimony by 
the Packers and Stockyards auditor who investigated the case as to the 
sanction he believes should be imposed against respondent for the viola- 
tions. This testimony was properly excluded since the auditor is not a 
policy making employee of the agency. The agency’s recommendation as 
to the appropriate sanction to achieve the purposes of the Act was ex- 
plained on the record by the auditor’s supervisor, Sam P. Tuggle, Jr., Re- 
gional Supervisor of the Packers and Stockyards Memphis, Tennessee, 
Regional Office.* Respondent argues erroneously that Mr. Tuggle “testi- 
fied that he did not speak for the Agency (R-137)” (Appeal Brief 3). But 
Mr. Tuggle made it clear that he was expressing the views of the “Mem- 
phis Regional Office and the Washington Office of Packers and Stock- 
yards” (Tr. 137). 

Judge Weber refers in the initial decision to Jn re Hoth, 35 Agric. Dec. 
572 (1976) (consent decision), in which a suspension of only 30 days ‘ 


3. It is the long-standing policy of this Department that evidence should be adduced at 
the hearing relating to the sanction or particular circumstances affecting the sanction. Jn 
re Baltimore Tomato Co., 39 Agric. Dec. 412, 416 (1980); In re Esposito, 38 Agric. Dec. 
613, 656-63 (1979); In re National Meat Packers, Inc., 38 Agric. Dec. 169, 177 n 6 (1978); 
In re Loretz, 36 Agric. Dec. 1087, 1096 (1977); In re Christ, 35 Agric. Dec. 195, 203 n 8 
(1976); In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 1854-55 (1975); In re 
Speight, 33 Agric. Dec. 280, 310-13 (1974); In re Miller, 33 Agric. Dec. 53, 80, aff'd per 
curiam, 498 F.2d 1088, 1089 (5th Cir. 1974); In re Professional Commodity Serv., Inc., 32 
Agric. Dec. 585, 586-91 (remand order), second remand order, 32 Agric. Dec. 592 (1973), 
final decision, 33 Agric. Dec. 14 (1974); In re Andrews, 32 Agric. Dec. 553, 579 (1973); In 
re Sy B Gaiber & Co., 31 Agric. Dec. 474, 505 n 20, reconsideration denied, 31 Agric. Dec. 
843, 847-50 (1972); In re American Fruit Purveyors, Inc., 30 Agric. Dec. 1542, 1596 n 39 
(1971). 

4. An indefinite suspension order was also issued until the respondent demonstrated 
solvency. 
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was imposed for various violations, including the arbitrary addition of 
weight to the actual purchase weights of livestock. But since the order in 
that case was issued by agreement of the parties, without any hearing, 
we do not know why such a modest sanction was imposed. In any event, 
it is settled that consent orders issued without a hearing are given no 
weight in determining the sanction to be imposed in a litigated case. In 
re Worsley, 33 Agric. Dec. 1547, 1569 (1974). In that case, which has 
been followed in many other cases, it is stated (id.): 


Also, the goal of uniform sanctions for comparable viola- 
tions necessarily applies only to contested cases. Consent 
orders issued without a hearing should be given no weight 
whatsoever in determining the sanction to be imposed in a 
litigated case. In a case where a consent order is agreed to 
by the parties, there is no record or argument to establish 
the basis for the sanction. It may seem less than appears 
warranted because of problems of proving the allegations 
of the complaint or because of mitigating circumstances 
not revealed to the Administrative Law Judge or the Judi- 
cial Officer. Other circumstances, such as personnel and 
budget considerations and the delay inherent in litigation, 
may also cause a consent order to seem less severe than ap- 
propriate. Conversely, a consent order may seem more 
severe than appears warranted because of aggravated cir- 
cumstances not revealed by the complaint. 


Respondent argues that 15 employees will be affected by the suspen- 
sion of respondent’s registration, but it is settled that any hardship to 
the respondent’s community, customers or employees which might re- 
sult from a suspension order is given no weight in determining the sanc- 
tion. In re Gus Z Lancaster Stock Yards, Inc., 38 Agric. Dec. 824, 825 
(1979); In re Sol Salins, Inc., 37 Agric. Dec. 1699, 1737-38 (1978); In re 
Arab Stock Yard, Inc., 37 Agric. Dec. 293, 302, 311, aff'd mem., 582 
F.2d 39 (5th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 
1128-29, 1136 (1977), affd mem., 575 F.2d 879 (5th Cir. 1978); In re 
Red River Livestock Auction, Inc., 36 Agric. Dec. 980, 989-90 (1977); In 
re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1562 (1976), aff'd per 
curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); 
In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 1851-52 (1975); 
and see In re L. R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 
1120-21 (1978); In re Armour & Co., 37 Agric. Dec. 109, 112 (1978); In 
re Catanzaro, 35 Agric. Dec. 26, 34-35 (1976), affd, No. 76-1613 (9th 
Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; Campbell, “The Pack- 
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ers and Stockyards Act Regulatory Program,” in 1 Agricultural Law 221 
(J. Davidson ed. 1981). 
For the foregoing reasons, the Order set forth by Judge Weber in the 
initial decision should be issued as the final order in this case. 


ORDER 


Respondent William E. Hatcher shall cease and desist from: 

1. Billing and collecting from his principal for livestock purchased on 
commission at prices other than the actual purchase prices plus the 
agreed buying commission. 

2. Billing and collecting from his principal for livestock purchased on 
commission on the basis of weights other than the actual purchase 
weights of such livestock. 

3. Issuing sales invoices in connection with the sale of livestock show- 
ing weights which are other than the true and correct weights of the 
livestock without explanation thereon. 

4. Billing and collecting from purchasers of livestock on the basis of 
false and incorrect weights. 

5. Issuing accounts of purchase and sale which fail to show the true 
and correct nature of the livestock transactions accounted for therein, 
including true and correct purchase and sale prices, purchase weights 
and freight charges. 

G. Utilizing counterfeited or misleading invoices which fail to clearly 
show all of the true factors of the transaction. 

Respondent William E. Hatcher shall keep accounts, records and 
memoranda which fully and correctly disclose all transactions involved 
in his business as a market agency or dealer subject to the Act, including 
true and correct copies of accounts of purchase for livestock purchased 
on commission, and true and correct sales invoices for livestock sold. 

Respondent William E. Hatcher is suspended as a registrant under the 
Act for six (6) months, and is assessed a civil penalty of $10,000.00. 

The cease and desist provisions of this Order shall become effective on 
the sixth day after service of this Order on respondent. The suspension 
provisions of this Order shall become effective on the fifteenth day after 
service of this Order on respondent. 


APPENDIX 


Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974); 
[Excerpt omitted—Ed.]} 
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(No. 21,460) 


In re MATTES LIVESTOCK AUCTION MARKET, INC., a corporation, PHILIP 
MATTES, SR. & PHILIP MATTES, JR., individuals. P & S Docket No. 
5911. Decided April 12, 1982. 


Dealer—Market agency—Net proceeds, use of for own purposes—Custodial 
account certificates—Shippers’ proceeds account—Accounts and records— 
Suspension of registration—Consent 


Respondent consented to an order to cease and desist from using funds received as pro- 
ceeds for own purposes; pledging custodial account certificates of deposit as collat- 
eral for loans; failing to maintain shippers’ proceeds account; and issuing custodial 
account checks for any purpose other than for payment of net proceeds. Respond- 
ents are ordered to maintain complete and accurate records. Respondent Mattes 
Livestock is suspended as a registrant for 21 days and thereafter until the deficit in 
its shippers’ proceeds account has been eliminated. Respondent Philip Mattes, Jr. 
is suspended as a registrant for 60 days. 


Peter V. Train, for complainant. 
William B. Deas, Kansas City, Mo, for respondent 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondents willfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations of Paragraphs I 
and II of the complaint and specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Mattes Livestock Auction Market, Inc., hereinafter referred to as 
the corporate respondent, is a corporation whose address is Thorp, Wis- 
consin, 54771. 
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2. The corporate respondent is, and at all times material herein was: 
(a) Engaged in the business of conducting and operating the Mattes 
Livestock Auction Market, Inc., stockyard, a posted stockyard subject to 
the provisions of the Act, hereinafter referred to as the stockyard; 
(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard; and 
(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis. 
3. Respondent Philip Mattes, Sr. is an individual whose address is 
R.R. 3, Thorp, Wisconsin 54771. 
4. Respondent Philip Mattes, Sr. is, and at all times material herein 
was: 
a) President of the corporate respondent; 
b) In combination with his son Philip Mattes, Jr., owner of one hun- 
dred percent of the stock of the corporate respondent; 
c) In combination with his son Philip Mattes, Jr., responsible for the 
direction, management and control of the corporate respondent; and 
d) Registered with the Secretary of Agriculture in his own name as 
a dealer buying and selling livestock in commerce. 
5. Respondent Philip Mattes, Jr. is an individual whose address is 
Route #3, Thorp, Wisconsin, 54771. 
6. Respondent Philip Mattes, Jr. is, and at all times material herein 
was: 
a) Secretary-Treasurer of the corporate respondent; 
b) In combination with his father Philip Mattes, Sr., owner of one 
hundred percent of the stock of the corporate respondent; 
c) In combination with his father Philip Mattes, Sr., responsible for 
the direction, management and control of the corporate respondent; and 
d) Registered with the Secretary of Agriculture in his own name as 
a dealer buying and selling livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondents, Philip Mattes, Sr. and Philip Mattes, Jr., 
individually or as an officer, director, agent or employee of the corporate 
respondent or its successors or through any other corporate or other de- 
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vice, in connection with their operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Using funds received as proceeds from the sale of livestock sold 
on a commission basis for purposes of their own and for purposes other 
than the payment of lawful marketing charges and the remittance of net 
proceeds to shippers, and making such other use of shippers’ proceeds in 
their possession or control as will endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof due to 
the person or persons entitled thereto; 

2. Pledging their custodial account certificates of deposit as collat- 
eral for loans or for any other purpose; 

3. Failing to otherwise maintain their “Custodial Account for Ship- 
pers’ Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 

4. Issuing custodial account checks for any purpose other than the 
payment of net proceeds to consignors or the payment of lawful market- 
ing charges. 

Respondents shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in their operations as a 
market agency subject to the Act including purchase invoices and ac- 
counts of sale which show the true and correct names of the purchasers 
of livestock. 

Respondent Mattes Livestock Auction Market, Inc., is suspended as a 
registrant under the Act for a period of twenty-one days and thereafter 
until it demonstrates that the deficit in its “custodial account for ship- 
pers’ proceeds” has been eliminated. When respondent Mattes Livestock 
Auction Market, Inc., demonstrates that the deficit in its “custodial ac- 
count for shippers’ proceeds” has been eliminated, a supplemental order 
will be issued in this proceeding terminating the suspension after the ex- 
piration of the twenty-one day period. 

Respondent Philip Mattes, Jr. is suspended as a registrant under the 
Act for a period of sixty days. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 21,461) 


In re OLLIE WELCH MEAT CO., INC. and VINCENT D. AGUIRRE. P&S 
Docket No. 5902. Decided April 16, 1982. 


Packer—Final payments, failure to make—Recordings, incorrect or 

inaccurate—Weights, untrue or incorrect—Invoices, untrue or 

incorrect—Unfair and deceptive practices—Accounts and records—Civil 
penalty—Consent 


Respondent Ollie Welch Meat Co., Inc. consented to an order to cease and desist from fail- 
ing to settle and make final payment for livestock purchased on a carcass weight or 
carcass grade and weight basis; recording on any document, inaccurate or incorrect 
hot or cold weights; weighing livestock at other than true and correct weights; col- 
lecting and paying on the basis of inaccurate or incorrect weights; and failing to dis- 
close to the sellers of livestock, complete and accurate details of purchase contracts 
or agreements. Respondent Ollie Welch is ordered to maintain complete and ac- 
curate records, and is assessed a civil penalty of $7,500.00. 


Barbara S. Harris, for complainant. 
Roger L. Kromer, Portland Oreg., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION WITH RESPECT TO 
OLLIE WELCH MEAT CO., INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that respondent Ollie Welch Meat Co., 
Inc., willfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the consent deci- 
sion provisions of the rules of practice applicable to this proceeding (7 
CFR 1.138). 

Respondent Ollie Welch Meat Co., Inc., admits the jurisdictional alle- 
gations in paragraph I of the Complaint and Notice of Hearing and spe- 
cifically admits that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and for such purposes only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ollie Welch Meat Co., Inc., hereinafter referred to as respondent 
Welch Meat, is an Oregon corporation with its principal place of busi- 
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ness located at Portland, Oregon. Its mailing address is P.O. Box 17330, 
Portland, Oregon 97217. 

2. Respondent Welch Meat is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for purposes of 
slaughter, and manufacturing and preparing meats and meat food prod- 
ucts for sale and shipment in commerce. 

3. Respondent Welch Meat is, and at all times material herein was, a 
packer within the meaning of that term as defined in the Act, and sub- 
ject to the provisions of the Act. 


CONCLUSIONS 


Respcndent Welch Meat having admitted the jurisdictional facts and 
the parties having agreed to the entry of this Decision, such Decision 
will be entered. 


ORDER 


Respondent Welch Meat, its officers, directors, agents and employees, 
directly or indirectly through any corporate or other device, shall cease 
and desist from: 

(1) Failing to settle and make final payment for livestock purchased 
on a carcass weight or carcass grade and weight basis on the actual hot 
carcass weights of such livestock; 

(2) Recording or causing to be recorded inaccurate or incorrect hot or 
cold weights on carcass tags, hot scale print-out tapes, kill sheets, ship- 
ping documents, accountings and invoices, or any other document or rec- 
ord which purports to show the hot or cold weights of livestock carcasses 
or parts thereof; 

(3) Weighing livestock, livestock carcasses or parts thereof, or causing 
them to be weighed, at other than the true and correct weights; 

(4) Accounting to and paying the sellers of livestock, livestock car- 
casses, or parts thereof on the basis of inaccurate or incorrect weights; 

(5) Invoicing and collecting from the purchasers of livestock carcasses 
or parts thereof on the basis of inaccurate or incorrect weights; and 

(6) Failing to disclose to the sellers of livestock on a carcass weight or 
carcass grade and weight basis, prior to the purchase of such livestock, 
complete and accurate details of the purchase contract or agreement, in- 
cluding the expected date and place of slaughter, carcass price, condem- 
nation terms, a description of the carcass trim and the grading to be 
used. 

Respondent Welch Meat shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose the true nature of all 
transactions involved in its business operations subject to the Packers 
and Stockyards Act, including 
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(1) Hot scale print-out tapes, kill sheets, cold scale sheets, carcass 
tags, accountings issued to the sellers of livestock, and invoices issued to 
purchasers of livestock carcasses or parts thereof, and any other record 
or document which is intended to show the hot or cold weights of live- 
stock carcasses or parts thereof, showing the true, correct and actual hot 
and cold weights of such carcasses or parts thereof; and 

(2) Records of all complaints from the sellers of livestock on a carcass 
weight, carcass grade, or carcass grade and weight basis, and from the 
purchasers of livestock carcasses or parts thereof, concerning or related 
to respondent Welch Meat’s weighing of livestock and livestock car- 
casses or parts thereof, or to the settlement, payment, and billing there- 
for, for a period of two years after such complaint is received, including 

(a) name and address of the complainant; 

(b) date of receipt of the complaint; 

(c) the specific transaction about which the complaint is made; 
(d) exact nature of the complaint and the disposition; and 

(e) date of disposition of the complaint. 

Respondent Welch Meat is assessed a civil penalty in the amount of 
$7,500 which shall be payable by certified check or by money order to 
the Treasurer of the United States. 

Respondent Welch Meat shall deliver a copy of this Decision and Order 
to all of its personnel whose duties or responsibilities include, in whole 


or in part, the operation of its livestock and monorail scales, the weigh- 
ing of livestock or livestock carcasses (hot and cold weighing), the ac- 
counting to and payment of the sellers of livestock, and the billing and 
invoicing to purchasers of livestock carcasses or parts thereof. 

The provisions of this Order shall become effective on the first day 
after service of this Order on the respondent. 

Copies hereof shall be served upon the parties. 
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(No. 21,462) 


In re OLLIE WELCH MEAT CO., INC. and VINCENT D. AGUIRRE. P&S 
Docket No. 5902. Decided April 16, 1982. 


Dealer—Carcass weight or carcass grade and weights—Final payment, 
failure to make—Recordings, incorrect or inaccurate—Weights, untrue or 
incorrect—Unfair and deceptive practices—Suspension of 
registration—Consent 


Respondent Vincent D. Aguirre consented to an order to cease and desist from failing to 
settle and make final payments for livestock purchased on a carcass weight or car- 
cass grade and weight basis; recording on any document, inaccurate or incorrect hot 
or cold weights; weighing livestock at other than true and correct weights; paying 
sellers on the basis of inaccurate or incorrect weights; invoicing and collecting on 
the basis of untrue or incorrect weights; and failing to disclose to sellers of livestock, 
complete and accurate details of purchase contracts or agreements. Respondent 
Aguirre is suspended as a registrant for a period of 30 days. 


Barbara S. Harris, for complainant. 
Roger L. Kromer, Portland, Oreg., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION WITH RESPECT TO 
VINCENT D. AGUIRRE 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that respondent Vincent D. Aguirre 
willfully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding (7 CFR 
1.138). 

Respondent Vincent D. Aguirre admits the jurisdictional allegations 
in paragraph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Vincent D. Aguirre, hereinafter referred to as respondent Aguirre, 
is an individual who is, and at all times material herein was, employed 
by respondent Ollie Welch Meat Co., Inc. His business mailing address is 
P.O. Box 17330, Portland, Oregon 97217. 
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2. Respondent Aguirre, at all times material herein, was respondent 
Ollie Welch Meat’s head livestock buyer and in the normal course of his 
employment, he regularly purchased livestock in commerce for purposes 
of slaughter. Respondent Aguirre was responsible for establishing Ollie 
Welch Meat’s livestock procurement policies and he directed and con- 
trolled its buying operations, including the determination of final settle- 
ment prices and the preparation of the accountings furnished by Welch 
Meat to the sellers of livestock on a carcass weight or dressed basis. 
3. Respondent Aguirre is, and at all times material herein was, regis- 
tered with the Secretary of Agriculture as a dealer to buy livestock for 
slaughter purposes. 


CONCLUSIONS 


Respondent Aguirre having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision will be 
entered. 


ORDER 


Respondent Aguirre, his agents and employees, individually or as an 
employee of Ollie Welch Meat Co., Inc., or of any other packer subject to 
the provisions of the Packers and Stockyards Act, shall cease and desist 


from: 

(1) Failing to settle and make final payment for livestock purchased 
on a carcass weight or carcass grade and weight basis on the actual hot 
carcass weights of such livestock; 

(2) Recording or causing to be recorded inaccurate or incorrect hot or 
cold weights on carcass tags, hot scale print-out tapes, kill sheets, ship- 
ping documents, accountings and invoices, or any other document or rec- 
ord which purports to show the hot or cold weights of livestock carcasses 
or parts thereof; 

(3) Weighing livestock, livestock carcasses or parts thereof, or causing 
them to be weighed, at other than true and correct weights; 

(4) Accounting to and paying the sellers of livestock, livestock car- 
casses or parts thereof on the basis of inaccurate or incorrect weights; 

(5) Invoicing and collecting from the purchasers of livestock carcasses 
or parts thereof on the basis of inaccurate or incorrect weights; and 

(6) Failing to disclose to the sellers of livestock on a carcass weight or 
carcass grade and weight basis, prior to the purchase of such livestock, 
complete and accurate details of the purchase contract or agreement, in- 
cluding the expected date and place of slaughter, carcass price, condem- 
nation terms, description of the carcass trim and the grading to be used. 

Respondent Aguirre is suspended as registrant under the Act for a pe- 
riod of thirty (30) days. 
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The provisions of this Order shall become effective on the sixth day 
after service of this Order upon respondent Aguirre. 
Copies of this Decision shall be served upon parties. 


(No. 21,463) 


In re THOMAS B. WEINBERG and FREDERICK A. WEINBERG. P&S 
Docket No. 5984. Decided April 19, 1982. 


Dealer—Accounts and records—Insolvency—Suspension of 
registration—Consent 


Respondents consented to an order agreeing to keep and maintain accounts and records 
which fully and correctly disclose all transactions. Respondents are suspended as 
registrants until no longer insolvent. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181), by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
alleging that the financial condition of the respondents does not meet 
the requirements of the Act and that the respondents have violated the 
Packers and Stockyards Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondents Thomas B. Weinberg and Frederick A. Weinberg, do- 
ing business as Weinberg Bros., hereinafter referred to as respondents, 
are partners with their principal place of business located at Augusta, Il- 
linois. Their mailing address is Weinberg Bros., Augusta, Illinois 62311. 
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2. Respondents are, and at all times material herein were: 
(a) Engaged in the business of buying and selling livestock in com- 
merce for their own account; and 
(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for their own account. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondents shall keep accounts, records and memoranda as shall 
fully and correctly disclose all transactions involved in their operations 
subject to the Act, including (1) a daily record of livestock purchases and 
sales; (2) a cash receipts and disbursements journal; (3) accounts of sale 
and buyer’s bills; and (4) bank statements and bank deposit slips. 

Respondents are suspended as registrants under the Act until they 
demonstrate that they are no longer insolvent. When respondents 
demonstrate that they are no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension. 

The provisions of this Order shall become effective on the sixth day af- 


ter service of this Order on the respondents. 
Copies of this decision shall be served upon the parties. 
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(No. 21,464) 


In re ABILENE M&M CATTLE Co., INC., and ROLAND MARCEE. P&S 
Docket No. 5924. Decided April 20, 1982. 


Market agency—Misrepresentation—Accountings, false, inaccurate, or 
misleading weight and price entries—Accounts and records—Suspension of 
registration—Consent 


Respondent Abilene M&M Cattle Co., Inc. consented to an order to cease and desist from; 
misrepresenting (a) the original purchase weights or prices of livestock or (b) the 
true nature of charges made for its buying services; preparing or issuing account- 
ings showing false, inaccurate or misleading weight or price entries; and collecting 
on the basis of false, inaccurate or misleading weight or price entries. Respondent 
Abilene is ordered to maintain complete and accurate records, and is suspended as a 
registrant for six months. 


Peter V. Train, for complainant. 
Phillip F. Malouff, Jr., La Junta, Colo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AS TO ABILENE 
M&M CATTLE CO., INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a Complaint filed by the Acting Administra- 
tor, Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondents willfully violated the Act 
and the Regulations issued thereunder (9 CFR §201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR §1.138). 

Respondent Abilene M&M Cattle Co., Inc. admits the jurisdictional al- 
legations in paragraph I of the Complaint and specifically admits that 
the Secretary has jurisdiction in this matter, neither admits nor denies 
the remaining allegations, waives oral hearing and further procedure 
and consents and agrees, for the purpose of settling this proceeding and 
for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Abilene M&M Cattle Co., Inc., hereinafter referred to the corporate 
respondent, is a corporation whose mailing address is Box 2465, Abi- 
lene, Texas 79604. 

2. The corporate respondent at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis, and buying and selling livestock in commerce for its 
own account; and 
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(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis. 


CONCLUSIONS 


Respondent Abilene M&M Cattle Co., Inc. having admitted the juris- 
dictional facts and the parties having agreed to the entry of this deci- 
sion, such decision will be entered. 


ORDER 


Respondent Abilene M&M Cattle Co., Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any cor- 
porate or other device, shall cease and desist from: 

1. Misrepresenting to its principals, or to other purchasers of live- 
stock from respondent, (a) the original purchase weights or the original 
purchase prices for such livestock or (b) the true nature of the charges 
made for its buying services; 

2. Preparing and issuing, or causing to be prepared and issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate or mis- 
leading weight or price entries for such livestock; 

3. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings or any other document prepared in connection with the purchase or 
sale of livestock any entry, statement or information by reason of which 
insertion or omission a false or misleading record is made, in whole or in 
part, of such livestock purchase or sale transaction; and 

4. Collecting payment from the purchasers of livestock on the basis of 
false, inaccurate, or misleading weight or price entries on accounts of 
purchase, invoices or billings; 

Respondent Abilene M&M Cattle Co., Inc. shall keep and maintain ac- 
counts, records and memoranda which fully and correctly disclose the 
true nature of all transactions involved in its operations subject to the 
Packers and Stockyards Act, including: 

1. Complete and accurate copies of invoices, accounts and billing 
documenting respondent’s purchase and sale of livestock, and showing 
true and correct weights for such livestock; 

2. Copies of all scale tickets prepared and issued in connection with 
the purchase and sale of livestock; and 

3. Complete and accurate copies of all contracts for the purchase or 
sale of livestock. 

Respondent Abilene M&M Cattle Co., Inc. is suspended as a registrant 
under the Packers and Stockyards Act for a period of six months. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 
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(No. 21,465) 


In re FERRY BROTHERS, INC., and BUTLER WALLACE. P&S Docket 
No. 5949. Decided April 21, 1982. 


Packer—Dealer—Failure to settle payments—Recordings, inaccurate or 
incorrect—Weights, untrue or incorrect—Accountings and invoices, untrue 
or incorrect—Purchase contract or agreement, incomplete and 
inaccurate—Tare weights, use of—Consent 


Respondents consented to an order to cease and desist from failing to settle and make final 
payment for livestock purchased on a carcass weight basis on the actual hot carcass 
weights of livestock; recording inaccurate or incorrect hot or cold weights on any 
document; weighing livestock at other than the true and correct weights; paying 
and collecting on the basis of inaccurate or incorrect weights; failing to disclose 
complete and accurate details of purchase contracts or agreements; and using a tare 
weight when weighing which is greater than the actual weight of equipment used 
during weighing. Respondents are both jointly and severally assessed a civil penalty 
of $10,000.00. 


. Jory M. Hochberg, for complainant. 
Peter Jay Visser, Lynden, Wash., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) (a) Ferry Brothers, Inc., hereinafter referred to as respondent Fer- 
ry Brothers, is a Washington corporation with its principal place of busi- 
ness located at Ferndale, Washington. Its mailing address is P.O. Box 
151, Ferndale, Washington 98248. 
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(b) Respondent Ferry Brothers is, and at all times material herein 
was, engaged in the business of buying livestock in commerce for pur- 
poses of slaughter, and manufacturing and preparing meats and meat 
food products for sale and shipment in commerce. 

(c) Respondent Ferry Brothers is, and at all times material herein 
was, a packer within the meaning of that term as defined in the Act, and 
subject to the provisions of the Act. 

(2) (a) Butler Wallace, hereinafter referred to as respondent Wallace, 
is an individual whose business mailing address is P.O. Box 151, Fern- 
dale, Washington 98248. 

(b) Respondent Wallace is and at all times material herein was Pres- 
ident of respondent Ferry Brothers and the owner of one-third of its out- 
standing stock. Respondent Wallace was responsible for the direction, 
management and control of respondent Ferry Brothers, including super- 
vision of the slaughter operations, the procurement of livestock for 
slaughter, and the weighing of such livestock. 

(c) Respondent Wallace is, and at all times material herein was, 
registered with the Secretary of Agriculture as a dealer to buy livestock 
for slaughter purposes. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 


ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Ferry Brothers, its officers, directors, agents and em- 
ployees, directly or through any corporate or other device, and respond- 
ent Wallace, his agents and employees, directly or through any cor- 
porate or other device, shall cease and desist from: 

(1) Failing to settle and make final payment for livestock purchased 
on a carcass weight basis on the actual hot carcass weights of such live- 
stock; 

(2) Recording or causing to be recorded inaccurate or incorrect hot 
or cold weights on carcass tags, hot scale print-out tapes, kill sheets, 
shipping documents, accountings and invoices, or any other document or 
record which purports to show the hot or cold weights of livestock car- 
casses or parts thereof; 

(3) Weighing livestock, livestock carcasses or parts thereof, or caus- 
ing them to be weighed, at other than the true and correct weights; 

(4) Failing to weigh livestock, livestock carcasses or parts thereof to 
the nearest minimum graduation on the scale; 
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(5) Accounting to and paying the sellers of livestock, livestock car- 
casses, or parts thereof on the basis of inaccurate or incorrect weights; 

(6) Invoicing and coliecting from the purchasers of livestock car- 
casses or parts thereof on the basis of inaccurate or incorrect weights; 

(7) Failing to disclose to the sellers of livestock on a carcass weight 
basis, prior to the purchase of such livestock, complete and accurate de- 
tails of the purchase contract or agreement which affect the final weight 
upon which the sellers will be paid; and 

(8) Using a tare weight when weighing livestock carcasses which is 
greater than the actual weight of the hooks, rollers, gambrels or other 
equipment being used during such weighing. 

Respondents Ferry Brothers and Wallace are jointly and severally as- 
sessed a civil penalty in the amount of $10,000 which shall be payable by 
certified check or by money order to the Treasurer of the United States. 

Respondent Ferry Brothers shall deliver a copy of this Decision and 
Order to all of its personnel whose duties or responsibilities include, in 
whole or in part, the operation of its livestock and monorail scales, the 
weighing of livestock or livestock carcasses (hot and cold weighing), the 
accounting to and payment of the sellers of livestock, and the billing and 
invoicing to purchasers of livestock carcasses or parts thereof. 

The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 


MISCELLANEOUS ORDER ISSUED BY 
WILLIAM J. WEBER, ADMINISTRATIVE LAW JUDGE 


SUPPLEMENTAL ORDER 
(No. 21,466) 


In re LYNCHBURG STOCKYARD, INC. a/k/a LYNCHBURG LIVESTOCK 
MARKET, INC. P&S Docket No. 5904. Order issued April 2, 
1982. Respondent’s custodial account is currently in balance. There- 
fore, the suspension provision of the order issued November 20, 
1981 is hereby terminated. 
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REPARATION DECISION 
(No. 21,467) 


ROBERTO RODRIGUEZ SANCHEZ v. HRDLICKA BROS. LIVESTOCK SALES, 
INC. P&S Docket No. 5737. Decided April 28, 1982. 


First shipment—Failure to prove nonconformance with agreement— 
Second shipment— Acceptance, ineffective rejection—Cattle resold 
by respondent—Respondent liable for price of cattle retaken since 
complainant already paid in full 


As to the first shipment of cattle, complainant failed to prove respondent did not conform 
with the agreement. As to the second load, complainant is deemed to have accepted 
the load of cattle by failing to make an effective rejection. But, since respondent 
took back most of the cattle and resold them, and since complainant had paid re- 
spondent in full for the cattle, respondent shall pay complainant for the cattle it 
took back. 


John J. Casey, Presiding Officer. 
Robert Prentiss Stebbins, Green Bay, Wis., for complainant. 
Russell R. Falkenberg, Cadott, Wis., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a letter of complaint 
received on May 4, 1979, and an amended complaint received on May 
17, 1979, alleging in substance an agreement for the sale from respond- 
ent to complainant of 70 heifers, payment in advance, delivery of some 
which were accepted and for which damages were claimed, and delivery 
of others which were rejected. The amount claimed was $54,500.00. 

Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the Rules of Practice, were served on 
respondent on October 3, 1979. A copy of the Investigation Report was 
served on complainant on the same date. Respondent filed an answer on 
November 13, 1979, after obtaining an extension of time. Respondent 
also filed a motion to dismiss. These were served on complainant. 

The motion to dismiss was denied by the presiding officer on June 16, 
1980, rightly we find, for reasons stated therein. 

An oral hearing was held on May 5, 1981 in Laredo, Texas and July 28 
and 29, 1981 in Sioux City, lowa before John J. Casey of the Office of 
the General Counsel of the Department. Complainant was represented 
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by Robert P. Stebbins, Esq. of Green Bay, Wisconsin. Respondent was 
represented by Russell R. Falkenberg, Esq. of Cadott, Wisconsin. Thir- 
teen witnesses testified. Twelve exhibits were received. Thereafter, the 
parties filed briefs. Each brief was served on the party other than the 
one filing it. 


FINDINGS OF FACT 


1. Complainant Roberto Rodriguez Sanchez at all times material here- 
in was engaged in various businesses including dairy farming at Valle De 
Juarez, Jalisco, Mexico. 

2. Respondent Hrdilicka Bros. Livestock Sales, Inc., a corporation, at 
all times material herein was engaged in business as a dealer, buying and 
selling cattle in commerce for its own account, with its principal place of 
business at Chippewa Falls, Wisconsin, and another place of business at 
Randolph, Nebraska, and so registered with the Secretary under the Act. 

3. On or about November 25, 1978, the parties agreed that respond- 
ent would purchase 70 heifers from others, and sell them to complainant 
at $850.00 each. Complainant paid $52,608.51 at that time, and 
$6,490.00 which respondent received on December 30, 1978. 

4. On January 7, 1979, respondent delivered 35 heifers at the live- 
stock export facility of the Texas Department of Agriculture at Laredo, 
Texas. Complainant accepted 33 which respondent then delivered across 
the Rio Grande to Nuevo Laredo, Mexico, and which someone else then 
transported to complainant’s farm. Complainant rejected two which re- 
turned on respondent’s truck. 

5. On April 16, 1979, respondent delivered 33 heifers at the same ex- 
port facility. On or about April 26, 1979, respondent received notice that 
complainant rejected all of them. One died in the export facility. The re- 
maining 32 returned on respondent’s truck. 

6. The date of filing of the initial complaint, May 4, 1979, was within 
90 days of the time of rejection of the second shipment of heifers. 


CONCLUSIONS 


The parties, in November of 1978, signed a memorandum of agree- 
ment (Investigation Report Exhibit III, 1) on a printed form. The name, 
address, and telephone numbers of the respondent corporation are 
printed at the top and, immediately below that, the following is printed: 


Dealers in 
Wisconsin Dairy Cows, Heifers and Heifer Calves 
Alfalfa and Mixed Hay—Small Grains 
Farm Commodities—Livestock Trucking 
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On a single line, there is handwritten, under the printed notation “no.,” 
“70;” under the printed word “description,” “Hol. Hfrs. — bred 4-6 
months;” under the printed notation “per head,” “850.00;” under the 
printed word “weight,” “approx. 1050/;” and under the printed word 
“total,” “59500.00.” Above “bred 4-6 months,” there is handwritten 
“(avg. 5 months or better).” Starting on the next line there is handwrit- 
ten “Delivered to Nuevo Laredo, Mexico [which is just across the Rio 
Grande from Laredo, Texas] with International Health Certificates and 
all requirements for importation into Mexico. Purchaser pays Border 
Brokerage fees for importation into Mexico in addition to purchase 
price. Delivery approx. date of 12/15/78.” There is also handwritten 
“Down Payment 52608.51,” a line, and “Balance 7891.49,” a $1,000.00 
error. There is another handwritten notation that the balance would be 
telexed to respondent’s bank on December 5, 1978. It is undisputed that 
the handwriting was done by respondent’s president Joseph Hrdlicka. 
Below that, there is a printed paragraph which includes the following: 


CONTRACT TERMS: The Livestock herein above de- 
scribed were purchased by order in Chippewa Falls, Wis- 
consin, and the purchaser acknowledges that the livestock 
herein described are livestock purchased through negotia- 
tions of bargaining, that the livestock herein purchased 
are as bargained, negotiated for, through oral, verbal or 
written negotiations. All other expressions of negotiations, 
offers or statements are hereto withdrawn, rescinded and 
cancelled by seller for livestock herein described are pur- 
chased as of unknown ancestry, as grades, unless other- 
wise stated herein and seller makes no representations, 
promises, statements or warranties expressed or implied, 
with respect to the merchantability, suitability or fitness 
for purpose of said livestock or otherwise, unless endorsed 
by seller hereon in writing. Further, that the livestock 
have been delivered to the undersigned on approval as is 
and in such condition as they now are without any guaran- 
tees or warranties of any kind, either expressed or implied. 
It is understood and agreed that I have inspected the above 
described livestock, that such livestock have been sold to 
me as is without any guarantees or warranties of any kind, 
either expressed or implied, and that J am purchasing the 
same as is in such condition as they now are and with all 
faults and defects which such livestock have or may have 
either patent or latent. (Emphasis added) 
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Notwithstanding the printed language that the animals “are as bar- 
gained, negotiated for,” and “have been delivered,” and that complainant 
had inspected them, the parties understood that respondent would deliv- 
er animals which complainant had not seen, which respondent did not 
then have, and which respondent would buy from others. See the testi- 
mony of complainant’s agent Mr. Pumarejo at Laredo Tr., page 88, line 
20, and page 90, lines 21-2. Thus, the memorandum is not a complete 
and accurate integration of the agreement within the meaning of the 
“Parol Evidence Rule” and it is correct to consider testimony about the 
negotiations which preceded it. See 3 Corbin on Contracts, 1960 ed., 
§§573 et seq., esp. §579. 

Some facts are undisputed. In November of 1978, complainant, his 
son, and Alberto Pumarejo Thompson, of Mexico City, a dealer in dairy 
equipment and dairy cows, traveled to Wisconsin. Complainant intended 
to buy cows for milking at his farm in Mexico, but does not know the 
English language. Mr. Pumarejo speaks English but with some diffi- 
culty, and acted as agent and translator for complainant; he had pre- 
viously talked by telephone with Joseph Hrdlicka. They checked into a 
hotal in Eau Claire on Thanksgiving Day, November 23. Joseph Hrdlicka 
met them briefly at their hotel that evening, and picked them up in a car 
the next morning. All four then spent five or six hours together, visiting 
nearby dairy farms and discussing various subjects including complain- 
ant’s requirements for cattle. Mr. Pumarejo testified that complainant 
wanted “grade” heifers, of the Holstein breed but not registered, bred 
five to seven months, weighing about 1,100 pounds each. However, 
there is conflict in the testimony about what he and Mr. Hrdlicka said 
during that time. 

The weight of the cattle is an issue. In this connection, we take official 
notice that, in general, animals lose weight in shipment, the amount of 
the loss varying according to a number of factors including their feeding 
before shipment, their size and health, the distance they are shipped, 
and the weather and other conditions under which they are shipped, and 
under normal! circumstances they regain the weight lost within a few 
days after termination of the shipment. Joseph Hrdlicka testified 
(Laredo Tr. 44 et seq., Sioux City Tr. 169 et seq.) that he told Mr. Puma- 
rejo that the heifers would weigh about 1,050 pounds each when they be- 
gan their journey to Mexico. Mr. Pumarejo’s testimony includes the fol- 
lowing (Laredo Tr. 91) in response to a question of complainant’s coun- 
sel, “And what about the weight?” 


Well, we talked about it. It’s another regulation [he proba- 
bly meant “requirement”], see. If you don’t have at least 
1,050—we were looking for 1,100, is what we were looking 
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for, 1,100 or up. But we settled down to the 1,050 * * * 
(emphasis added) 


and the following (Laredo Tr. 92) in response to a question of Mr. Casey, 
“Was there a discussion about weight?” 


There was no discussion, but there is always—I tell you by 
experience that we always insist in the weight of the cat- 
tle. It has to be in this weight because, otherwise, we al- 
ways get a smaller cattle and for our country it’s no good. 
It could be good for other countries, but for our country, 
we need a bigger cattle. 


All the terms of the contract—when we talked, all the 
terms of the contract, of course, are delivered in Laredo. 
(emphasis added) 


His testimony also includes the following (Sioux City Tr. 285 et segq.): 
Q. What weight were the cattle to be? 
A. 1050. 
x wwe Kk wk Kk * 


Was there ever any discussion that the 1050 pounds 
was to be an FOB price (sic)? 


Was there ever any discussion? 
Yes, as to whether the 1050 pounds was to be the 
weight in the north. 
There was no discussion. 

x*wekwekKK xX 
My question, Mr. Pumarejo, is: was there a discussion 
ahead of time between you and Mr. Hrdlicka as to 


whether or not the 1050 pounds was to be an FOB 
price (sic)? 


Well, the discussion was where it was going to be. I 
mean: Are we buying the cattle in Nuevo Laredo or are 
we buying the cattle in the north? Jf it was discussed— 
I think it was discussed, because we agreed to it. That’s 
my answer. (emphasis added) 
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The origin of the cattle is an issue. Joseph Hrdlicka testified (Laredo 
Tr. 18 et seg., Sioux City Tr. 170 et seq.) that he told Mr. Pumarejo that 
the heifers would be delivered from respondent corporation’s place of 
business in Nebraska, and would come from one or more farms near 
there, in Iowa, South Dakota or Nebraska. He also testified that he of- 
fered to take them there and let complainant select what cows he wanted 
to buy. Mr. Pumarejo testified (Laredo Tr. 90-1, Sioux City Tr. 288, 
295-6) that there was no discussion to the effect that the heifers would 
come from outside Wisconsin, and there was no offer to take them to a 
place outside Wisconsin and let complainant select the heifers. 

The breed of bull to which the heifers would be bred is an issue. Joseph 
Hrdlicka testified (Sioux City Tr. 173 et seq.) that this was not dis- 
cussed, but it was the general practice in Wisconsin to breed first-calf 
Holstein heifers to Angus or Hereford bulls, to minimize the size of the 
calf and thus the stress in calving, and to avoid raising a Holstein heifer 
from a first calf. Mr. Pumarejo also testified (Sioux City Tr. 288) that 
this was not discussed. It appears to be undisputed that Holstein heifers 
bred 4-6 months and weighing “approx. 1050” pounds would be first- 
calf heifers. 

Mr. Pumarejo testified (Laredo Tr. 88) that they saw some heifers on 
the farm of one of the Hrdlickas and said that complainant liked them, 
and that Joseph Hrdlicka said that those were the kind that he could get 
for him. Mr. Hrdlicka testified (Sioux City Tr. 168) that the heifers that 
they saw on the Hrdlicka farm were closer to freshening than complain- 
ant wanted. 

On Ncvember 24, 1978, after spending several hours with complain- 
ant, his son, and Mr. Pumarejo, Joseph Hrdlicka returned them to their 
hotel in Eau Claire. He then went to a wake in Menominee, and later met 
them again to negotiate an agreement. The testimony indicated that this 
last meeting was later on the same day but, considering the distance be- 
tween Eau Claire and Menominee, it may have been the next day, No- 
vember 25. The memorandum of agreement (Investigation Report Ex- 
hibit III, 1) is dated November 25. 

Donald Hrdlicka, manager of the Nebraska branch of respondent cor- 
poration, arranged with Henry Schoffelman, a farmer, of Chancellor, 
South Dakota, to buy 35 heifers to deliver to complainant. He also ar- 
ranged with Dean Hawley, a farmer, of Estelline, South Dakota, to buy 
another 35 but Mr. Hawley later sold those elsewhere. Mr. Schoffelman 
testified (Sioux City Tr. 78-9) that he had bought his 35 from a dealer at 
Sherman, South Dakota, who gets a lot of his cattle in Wisconsin, and he 
assumed that they came from Wisconsin but does not know this. 

The balance of the price, agreed to be telexed on December 5, did not 
arrive on that date. There were phone calls in which this was discussed, 
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complainant assuring Mr. Pumarejo that he had arranged for the bal- 
ance to be sent, and Mr. Pumarejo relaying this assurance to Joseph Hrd- 
licka. Mr. Pumarejo testified (Laredo Tr. 93 et seq.) in substance that the 
delay was caused by lack of modern communication and banking facili- 
ties where complainant lives and lack of knowledge of complainant 
about making the necessary arrangements. Eventually, complainant 
sent payment in Mexican currency to Mr. Pumarejo in Mexico City and 
Mr. Pumarejo sent payment in United States currency to respondent. It 
is undisputed that, while the memorandum of agreement (Investigation 
Report Exhibit II], 1) provides that $7,891.49 was to be telexed on De- 
cember 5, a $1,000.00 error in view of the agreed price and the down 
payment, $6,490.00 arrived on December 30. About the $1,400.00 dif- 
ference, Mr. Pumarejo testified (Laredo Tr. 97 et seq.) that in the ne- 
gotiations in November of 1978 he and Joseph Hrdlicka discussed and 
agreed that he (Mr. Pumarejo) would get $20.00 per heifer for expenses 
of the trip to Wisconsin at that time, a total of $1,400.00, which was to 
be subtracted from the $7,891.49 balance. Joseph Hrdlicka testified 
(Laredo Tr. 21 et seq.) in substance that in those negotiations he made an 
offer to Mr. Pumarejo to include a provision in the agreement for com- 
pensation for him, and Mr. Pumarejo declined this offer and stated that 
he would be paid directly by complainant. Joseph Hrdlicka testified 
(Laredo Tr. 40) that, upon receiving the $6,490.00 on December 30, he 
resolved, about the $1,400.00 difference, “I was at the point where I'll 
take it and eat it and let’s hope that we can do some future business.” It 
appears to be undisputed that the $1,000.00 error on the memorandum 
had not been discovered by either party at that time. 

In phone calls in December of 1978, Joseph Hrdlicka and Mr. Puma- 
rejo also discussed the arrangements for delivery of the cattle. Joseph 
Hrdlicka testified (Laredo Tr. 24 et seq., Sioux City Tr. 181 et seq., 232, 
238) that all 70 heifers, Mr. Schoffelman’s and Mr. Hawley’s, were ready 
to be delivered on December 21, that he sent two trucks from Chippewa 
Falls, Wisconsin to get them at that time, that Mr. Pumarejo then told 
him that he could not get trucks to transport them in Mexico at that 
time, so the Hrdlicka trucks were turned back at Sioux Falls, South 
Dakota. He also testified that he could have delivered all 70 heifers at 
any later time in December but Mr. Pumarejo requested another delay 
until after January 1, 1979, and also requested that only one of the two 
loads be sent at that time, because he could not get trucks to transport 
all 70 in Mexico. Mr. Pumarejo testified (Laredo Tr. 100 et seq., 113 et 
seq.) that he could get trucks to transport all 70 heifers in Mexico before 
December 25, but Mr. Hrdlicka told him that he could not get drivers to 
go to Laredo at that time because of the Christmas holiday, that he (Mr. 
Pumarejo) could not get trucks between December 25, 1978 and January 
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1, 1979, but that he could have received all 70 after January 1. He also 

testified that, when he suggested sending only one load, this referred 

only to the delay in sending the balance of the money, the down payment 

of $52,608.51 being enough to pay for at least one load before the bal- 

ance of the money arrived on December 30. 

Mr. Schoffelman testified (Sioux City Tr. 88) in substance that he re- 
ceived full payment for his 35 heifers when they were loaded and 
shipped. Donald Hrdlicka testified (Sioux City Tr. 128) that Mr. Schof- 
felman was also paid about $350.00 on account of feeding of the heifers 
past the date when they were ready to be shipped. 

Joseph Hrdlicka testified (Sioux City Tr. 184 et seq.) that Mr. Schof- 
felman’s 35 heifers departed from his farm on either Tuesday or 
Wednesday, January 2 or 3, 1979, that when there were in transit Mr. 
Pumarejo phoned and requested that they not be delivered at Laredo un- 
til Monday, January 8, because he and complainant could not get to 
Laredo before then, that the drivers check-called and were instructed to 
stop somewhere, and that the animals were unloaded, fed and watered at 
Tulsa, Oklahoma. The record is not clear about how much time they 
spent at Tulsa, but it was at least one day and may have been longer. 
Juan Alberto Paredes, manager of the livestock export facility of the 
Texas Department of Agriculture at Laredo, testified (Laredo Tr. 166) 
that his records showed that they arrived there at 11:00 p.m., Sunday, 
January 7. Mr. Pumarejo testified (Laredo Tr. 107 et seq.) that he first 
saw them on Monday, January 8, at the export facility, that complainant 
was also present, that two were rejected, and that the other 33 were ac- 
cepted. It is undisputed that respondent’s truck then delivered the 33 to 
Nuevo Laredo, Mexico, across the river from Laredo, Texas, and that 
someone else then transported the 33 to complainant’s farm in Jalisco. 
The two which were rejected returned on the Hrdlicka truck. Complain- 
ant testified through a translator (Sioux City Tr. 313-4): 


Q. How many did you accept and have delivered to your 
home? 


We accepted 33. 


Do you know when that was? Can you give us as close 
as possible the date? 


He recalls the week [he probably meant “weekend” of 
from 12 to 15 of January, about that. 


x EK RK KS 


Do you recall when they were delivered to your home 
farm? 
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A. Not exactly the date, but it’s during the time that he 
said before. 


He also testified (Sioux City Tr. 333) that it is about 800 kilometers from 
Laredo to his home. That would be about 500 miles, in addition to the ap- 
proximately 1200 miles which the animals traveled from Mr. Schoffel- 
man’s farm to Laredo. Thus, from Mr. Schoffelman’s farm in South Da- 
kota to complainant’s farm in Jalisco, the 33 animals traveled approxi- 
mamately 1700 miles in between 9 and 13 days, with stops of undeter- 
mined length at Tulsa and Laredo. 

Complainant complained about the weight of the animals. It is undis- 
puted that they were not weighed on a scale at any time material herein. 
Mr. Schoffelman testified on direct examination (Sioux City Tr. 77) that 
he estimated that they all weighed more than 1,100 pounds when they 
left his farm. He testified on cross examination (Sioux City Tr. 80-3): 


A. When these heifers reached 800 or better, they were 
lotted together [with his bulls]. 


xwekkKwK x 


A. If you breed them at 800, you can very easily have 
them on 1,100 by the time they have been bred six or 
seven months, easily have them over 1,100, and that’s 
the object of me keeping them open until they are 800 
pounds. I didn’t want to have to be trying to push a less 
than 1,100-pound heifer when it was time to sell them, 
because I usually handle 200 or 300 head, and I’ve had 
a lot of experience with this. They were slow to move. 


Donald Hrdlicka testified (Sioux City Tr. 133) that he saw them on Mr. 
Schoffelman’s farm and he estimated that they weighed 1,100 to 1,150 
pounds when they were there. Mr. Pumarejo testified (Laredo Tr. 113) 
that when he first saw the animals at Laredo they were smaller than 
complainant wanted; he did not give an estimated weight figure. Dr. 
Alejandro Arroyo Espinoza, a veterinarian, of Valle de Juarez, Jalisco, 
testified through a translator (Laredo Tr. 207 et seq.) that he first saw 
them when they were unloaded in Jalisco, and he estimated their weight 
at 360 kilograms at that time. That would be about 794 pounds. Com- 
plainant testified through a translator (Sioux City Tr. 315-6) that he es- 
timated their weight at 700 to 750 pounds when they were unloaded in 
Jalisco. 

Complainant also complained about the breed of the animals. The rec- 
ord contains no testimony about facts such as marking or color which 
would be the basis for a conclusion about their breed. Mr. Schoffelman 
testified on direct examination (Sioux City Tr. 76): 





A. 


PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 687 


What kind of animals were they? 
Holstein. 


Were there any cross between, say, beef and Holstein, 
to your knowledge? 


There was not. 


and on cross examination (Sioux City Tr. 80 et seq.): 


Q. 


A. 
Q. 
A 


These were not pure bred Holstein heifers, were they? 
Not papered. 
Well, they weren’t pure bred either, were they? 


No. You can’t verify whether they’re pure bred or not 
because a good many of them would be pure bred only 
they didn’t keep the papers up. 


Is it possible there was some mixed blood in them? 


Well, I don’t believe you could go past three or four 
dairy men with mixed blood. 


xkkkkk * 


Were any of these beef cattle that you delivered to 
Hrdlicka Brothers? 


There was no beef in any of them or no sign of any beef 
in any of them, because the vet even okayed them, and 
the vet ought to be a pretty good judge of cattle. 


He testified on redirect examination (Sioux City Tr. 85, 92): 


Q. 


Henry, is there any question in your mind but that 
these 35 head of cattle that were sold to Hrdlickas in 
December of ’78, and picked up by them in January of 
"79, were, in fact Holstein dairy heifers? 


Absolutely. 
K wwe RK Bis 


Were any of the 25 (sic) head that were loaded on Hrd- 
licka’s truck in January of ’79 Holstein and beef 
crossed, to your knowledge? 


They were not. 
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He further testified on cross examination (Sioux City Tr. 104 et seq.): 


Q. I believe you told me last night that these were not 
pure bred Holsteins. 


A. They are not registered, as far as papers are concerned. 
No. They are not pure bred. 
% 2 ER HR KR RK 


I'm not sure whether I get what you mean. They are 
pure bred, I can’t verify one way or another. They are 
pure Holstein, this I can verify. 


K © RIE RS 


Well, you did tell me yesterday, didn’t you, that these 
were not pure bred Holstein? 


A. As far as the papers are concerned, that’s right, they 
are not. I do not have papers. 


We believe that the substance of this testimony is that the animals were 
of the Holstein breed but not registered, and that Mr. Schoffelman’s 
statements that they were “not pure bred” referred only to the lack of 
registration. Donald Hrdlicka testified that he went with two drivers to 
Mr. Schoffelman’s farm to pick up the animals, and also (Sioux City Tr. 
129): 


Q. Were you able to determine whether or not these were 
Holstein heifers or not? 


A. Yes, they were Holstein heifers. 


Q. Were they crossed with anything, to your knowledge? 


A. There was no cross. 
Mr. Pumarejo testified (Laredo Tr. 139 et seq.): 
HEARING OFFICER CASEY: You're saying that the cat- 
tle delivered in January were not all Holstein? 
THE WITNESS: They were all mixed up, yes, sir. 


HEARING OFFICER CASEY: Mixed up meaning differ- 
ent breeds? 


THE WITNESS: Different breeds. 
THE INTERPRETER: Cross bred? 
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THE WITNESS: Cross bred. 
HEARING OFFICER CASEY: They were cross breds? 
THE WITNESS: Yes, sir. 


HEARING OFFICER CASEY: And were not Holstein, or 
not all of them were Holstein? 


THE WITNESS: Not 100 percent. 


HEARING OFFICER CASEY: Were some of them Hol- 
stein? 


THE WITNESS: Yes, sir. 


HEARING OFFICER CASEY: Were some of them part 
Holstein? 


THE WITNESS: Yes, sir. 


HEARING OFFICER CASEY: Were some of them not at 
all Holstein? 


THE WITNESS: No. All of them had Holstein details. All 
of them had Holstein details, but what 
I mean is, mixture. Mixed bred, that’s 
what I mean, that these have bred 
with a different bull other than Hol- 
stein. 


Dr. Arroyo, the veterinarian who saw them when they arrived in Jalisco, 
» testified through a translator (Laredo Tr. 207 et seq.): 


A. Well, the cattle looked, by the general characteristics, 
the outward characteristics, the outward appearances, 
it looked like—the cattle looked like it had been cross- 
bred with beef cattle. 


Ke Re ve 


. Alright. Now, were these like dairy cattle or beef cat- 
tle? More like one or the other? 


. They were crossed. The cattle were crossed. The char- 
acteristics were not precisely milk cows, dairy cows. 


. They were not like dairy cows? 


No. You can say they were crossed. 


Kk Kw & KK, ®& ® 





SANCHEZ v. HRDLICKA BROS. 
Cite as 41 A.D. 687 


Q. (By Mr. Stebbins) Were you able to identify any of the 
breeds in these cattle besides Holstein? 


A. Like I said before, the cattle were crossed with the 
Hereford breed, with Hereford and Angus, Aberdeen 
Angus and Jersey. 


Complainant also complained that upon delivery they were “short 
bred,” that is, bred less than the number of months agreed upon. The rec- 
ord does not contain any testimony or report, from any veterinarian who 
examined the animals before shipment, showing how many months they 
were bred. Mr. Schoffelman testified (Sioux City Tr. 75-6): 


Q. Do you know how many months these 35 that were 
picked up by Hrdlicka Brothers destined for Texas, for 
Mexico, how many months pregnant they were? 


The vet verified they were all bred from five to seven 
months. 


KER WY}, ®& B&B *¥ 


Q. As far as you were concerned they were anywhere 
from five to seven months pregnant? 


A. That’s according to the vet’s statement. 


He testified that they had been lotted with his bulls, and on cross exami- 
nation (Sioux City Tr. 80-1): 


Q. Mixed in, then, with the Angus bulls, is that right? 
That’s right. 
For how long a period was that? 
Until they were verified in calf. 
How long did that take? 


When we ran them through the chute, they obviously 
were all verified in calf. The bulls could be used in 
other lots by that time. 


You can’t tell us how long this took? 


Well, it doesn’t take very long. I don’t watch my pas- 
ture. 


Well, were they there a matter of days, or was it sever- 
al weeks? 
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A. No. months. It would have been months. 


He did not, and was not asked to, give dates or approximate dates when 
they were lotted with the bulls and when they were separated from 
them, or when “they were verified in calf,” that is, immediately before 
shipment or several months earlier. Mr. Pumarejo testified (Sioux City 
Tr. 280 et seq.) that they were short bred on delivery. Complainant testi- 
fied through a translator (Sioux City Tr. 315 et seq.) that they were 
short bred on delivery. He also testified, through a translator, on direct 
examination (Sioux City Tr. 317-9): 


Q. Can you tell us, when did the first heifers freshen— 
that is, deliver their calves—and the last heifer 
freshen, about how long after they were delivered? 


He said they started from April to November, through- 
out November. 


That would be how many months, can you tell us that, 
to make it easier? 


x*wnwKwK,K x 
It would be seven months’ time. 


That would be the last one? 


And the first one was in April? 


A 
Q 
A. Yeah, the last one. 
Q 
A 


In April. 
Q. What was the average? 
EXAM. CASEY: Wait a minute. Wait a minute. You're 
saying it was seven months from Jan- 
uary to November? 


MR. FALKENBERG: That’s what I was wondering. These 
are quite an animal, 11-month preg- 
nancies. 


THE INTERPRETER: He said they started to freshen in 
April until November. 


EXAM. CASEY: Are you sure youre not confused? 
MR. FALKENBERG: That’s his testimony. Let’s go on. 
THE INTERPRETER: Yes. I just translate what he says. 





SANCHEZ v. HRDLICKA BROS. 
Cite as 41 A.D. 687 


A. He said that some were about a month of pregnant and 
he has to cover, too, because one was not pregnant. 


BY MR. STEBBINS: 


Q. By “covering one”, do you mean you have to service 
them? 


Covering, servicing. 
With a bull? 
With a bull, yes. 


One was not pregnant at the time of delivery, is that 
his testimony? 


Yeah; came in heat on the farm, yes. 


Q. Now, the average was about how long? 
A. Seven months, for him. 


Complainant did not, and was not asked to, testify further about this. In 
particular, he did not, and was not asked to, testify to facts from which 
he derived his seven months’ average figure. Dr. Arroyo also testified 
(Laredo Tr. 207-8) that one was not bred on arrival in Jalisco. He did 
not, and was not asked to, testify whether the other ones were “short 
bred” at that time. 

After the truck returned from Laredo, other phone calls took place be- 
tween Joseph Hrdlicka and Mr. Pumarejo. Joseph Hrdlicka testified 
(Sioux City Tr. 250 et seg.) that Mr. Pumarejo complained only that the 
heifers were gaunt and that he, Mr. Hrdlicka, attributed this only to the 
“extra couple of days on the road” caused by Mr. Pumarejo’s request that 
they not be delivered at Laredo until Monday, January 8. He testified 
also (Sioux City Tr. 192 et seg.) that Mr. Pumarejo told him he was ready 
to receive the second load, that he phoned the Hawley farm and learned 
that the Hawley heifers had been sold elsewhere because of the delay in 
picking them up, and that he told Mr. Pumarejo this and also that he 
would need another 10 to 15 days to test another load to deliver. He tes- 
tified that Mr. Pumarejo then stated only that he would contact com- 
plainant and verify that complainant agreed to the delay. It is undisput- 
ed that, on January 15, 1979, Mr. Pumarejo told Joseph Hrdlicka that 
the balance of the order was cancelled. Mr. Pumarejo testified (Laredo 
Tr. 111 et seg.) that, when he cancelled the balance of the order, he told 
Mr. Hrdlicka that the quality of the heifers was not what had been 
agreed upon. Mr. Hrdlicka testified (Laredo Tr. 47 et seq.) that at that 
time Mr. Pumarejo made no complaint about the heifers which had been 
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delivered, and explained that the cancellation was due to problems not 
related to them. 

Joseph Hrdlicka then sent Mr. Pumarejo a check for $26,587.14 (In- 
vestigation Report Exhibit III, 3) and a letter dated January 22, 1979, 
(Investigation Report Exhibit III, 2), explaining that he was deducting a 
total of $4,122.86 on account of “buying expense,” “veterinarian and 
health sheet expense,” “loss of anticipated profits,” and “50% of the tele- 
phone charges” on phone calls in December 1978 and January 1979. The 
letter also states, “Be advised that we stand ready to ship to Sr. Roberto 
Sanchez the above 37 heifers for the price of which our check is, as per 
the original agreement.” The check and letter, after a delay which was 
never explained, were received by Mr. Pumarejo on March 6, 1979 (In- 
vestigation Report Exhibit III, 4). Mr. Pumarejo then sent Mr. Hrdlicka 
a letter dated March 24 (Investigation Report Exhibit III, 5) as follows: 


Enclose you will find your check #3042 so we can finaly 
get the cattle we bought. We do not agree with the terms 
of your letter because: 


1. You acepted the delay without argue but feeding es- 
penses. 


2. The only and true reason of the cancelation was the 
very low quality of the heifers, very short bred not as we 
contracted. At the present there are 20 heifers not calf and 
two of them came out in heat again, the weight percentage 
is below 800 pounds and we agree 1050, the two send back 
one was a free Martin and the other had only two teete, 
ofcourse we have all kinds of witneses, plus the veteri- 
narian certificate American and Mexican vets, I am sure 
this happens because you were in Orlando at that time and 
that’s why I ask Roberto to forget about legal procedures, 
which he has been told and I think he has the right to. 


Anyhow, you mention in your letter January 22 that you 
will send the 37 heifers as we contract them for the price 
in wich your check is, that’s why I convince Roberto to give 
you the chance to prove you are well intended man and 
that all this has been a terrible mistake, also I want to 
show Roberto and the farmers around, we are able to sup- 
ply decent cattle. 


(As previously stated, Mr. Pumarejo speaks English, but with some diffi- 
culty.) That letter was received by respondent on March 31 (Investiga- 
tion Report Exhibit II, 6). Thereafter, by phone, Joseph Hrdlicka and 
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Mr. Pumarejo agreed upon Sunday, April 15, as the date when the re- 
maining heifers would arrive at the export facility in Laredo. 

Donald Hrdlicka arranged with Harold Tooker, a farmer, of Merrill, 
Iowa to buy 25 heifers to deliver to complainant. He testified (Sioux City 
Tr. 158-60, and 15 et seq.) that he had previously purchased the same 
animals in Wisconsin and sold them to Mr. Tooker. He also testified 
(Sioux City Tr. 137-8) that another 10 heifers were transported from 
the farm of Joseph and Albert Hrdlicka in Wisconsin, having been 
raised there, to respondent’s Nebraska facility, where they remained two 
or three days. Of Mr. Tooker’s heifers, two were not certified by a veteri- 
narian for shipment, and 23 were (Investigation Report Exhibit III, 13). 
Joseph Hrdlicka testifiea (Sioux City Tr. 266) in substance that, while 
37 heifers would have had to be delivered to make a total of 70, only 33 
were available by April 15, the date agreed-on as previously stated, 
which would meet the specifications agreed-on in November of 1978, 
and that he told Mr. Pumarejo this and that he would make a refund to 
compensate for the four remaining heifers. Mr. Pumarejo testified in re- 
buttal thereafter but did not contradict this. 

John Scheidler, an employee of respondent, testified (Sioux City Tr. 
51 et seq., 137-8) that he, Donald Hrdlicka, and a Mr. Pagfel went to the 
Tooker farm with a truck on Friday morning, April 13, picked up the 23 
heifers, brought them to respondent’s Nebraska facility (that would be 
less than 100 miles), and unloaded them into a pen with hay and water 
available. Sometime later the same day, the 23 Tooker heifers and the 10 
Hrdlicka heifers were loaded into a truck. Late that evening, Mr. Scheid- 
ler and Mr. Pagfel departed in the truck, and they drove to Laredo with- 
out stopping, arriving Sunday morning, April 15, at the livestock export 
facility. It was locked so they looked for a place to unload the heifers, 
found a race track, unloaded them there, and watered and fed them for 
“2 1/2 hours or more.” Then they reloaded them on the truck, where 
they remained until Monday morning, April 16. Then they took them to 
the export facility and unloaded them there. (Laredo Tr. 167) 

Joseph Hrdlicka testified (Sioux City Tr. 197-8) that Mr. Pumarejo 
had promised to arrange for the export facility to be open on Sunday, 
April 15, so that the heifers could be unloaded on arrival there. Mr. 
Pumarejo testified (Sioux City Tr. 301) in substance that he had made 
such an arrangement with Mr. Paredes, manager of the facility, but that 
the Hrdlicka truck arrived earlier than expected. 

Mr. Pumarejo testified (Sioux City Tr. 304) that complainant did not 
go to Laredo in April of 1979. He also testified (Laredo Tr. 143 et seq.) 
that he (Mr. Pumarejo) was at the home of a relative in Del Rio, Texas, 
on Sunday, April 15, and went to Laredo on Monday morning. The dis- 
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tance from Del Rio to Laredo is over 150 miles. The record does not show 
whether the Hrdlicka truck was still there when he arrived. He did not 
see it. 

Manuel Canales Escamilla, a customs broker, of Nuevo Laredo, Mex- 
ico, testified through a translator (Laredo Tr. 190 et seq.) that, some 
time Monday morning, April 16, Dr. Enrique Beltri, a Mexican veteri- 
narian, examined the heifers to determine whether they would be per- 
mitted to enter Mexico. He told Mr. Canales’ employee Sergio Macias 
that he had problems with them. Mr. Macias then told Mr. Canales who 
then talked to Dr. Beltri. Dr. Beltri did not testify, having died before 
the hearing. Mr. Macias also did not testify. 

The record does not show whether, when Mr. Pumarejo arrived from 
Del Rio and saw them, this was before or after Dr. Beltri saw them and 
talked to Mr. Canales. Mr. Pumarejo testified (Laredo Tr. 120 et seq., 
Sioux City Tr. 289 et seq.) that he told Mr. Paredes to feed them 14 bales 
of hay per day and to arrange for an American veterinarian to examine 
them. Mr. Paredes arranged with Dr. John Spruiell, D.V.M., who exam- 
ined them on Tuesday, April 17, and prepared a report (Investigation Re- 
port Exhibit II, 8). Mr. Pumarejo then sought legal advice from the 
Mexican Consul at Laredo, and tried to contact complainant. 

Mr. Pumarejo testified (Sioux City Tr. 304 et seq.) that, on Thursday 
or Friday, April 19 or 20, he told Mr. Macias that respondent corpora- 
tion should be notified that the heifers were rejected. Mr. Macias and his 
employer Mr. Canales waited until the following Thursday, April 26, for 
reasons which were never explained, and then sent respondent a Mail- 
gram (Respondent’s Exhibit 2) stating “CONCERNING SHIPMENT OF 
33 HOLSTEIN HEADS” “OUR CLIENT DOESN’T ACCEPT SHIP- 
MENT. PLEASE GIVE US INSTRUCTIONS.” 

Joseph Hrdlicka testified (Sioux City Tr. 202-3) that the first notice to 
respondent corporation of rejection of the heifers was by a phone call 
which he received from a Mr. Hubbard of the Mexican Consulate in 
Chicago on April 26 or 27, and that Mr. Canales’ Mailgram arrived a day 
or two after that. The record does not contain any explanation of how 
Mr. Hubbard got the message. 

As previously stated, Mr. Pumarejo on April 16 directed Mr. Paredes 
to feed the heifers 14 bales of hay per day. At some time, which the rec- 
ord does not show, Joseph Hrdlicka by telephone directed Mr. Paredes to 
feed them more, either 25 or 28 bales per day (Laredo Tr. 180 et seq.). 

It is undisputed that the heifers were in the export facility in Laredo 
for five weeks, and that, on May 21, respondent’s truck picked them up, 
except for one that died in the export facility, and returned them to re- 
spondent’s Nebraska facility. Donald Hrdlicka testified (Sioux City Tr. 
141 et seq.) that they remained there until about June 15, when 30 of 
them were resold to Donald DeForrest Johnson. 
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Complainant complained about the weight of the animals. Mr. Tooker 
testified (Sioux City Tr. 15) that he estimated the weight of the 23 which 
he sold at “between 1,100 and 1,150” at his farm. Donald Hrdlicka testi- 
fied (Sioux City Tr. 140) that he estimated the weight of those 23, and 
the 10 from the Hrdlicka farm, at 1,100-1,150 pounds when they left re- 
spondent’s Nebraska facility. Mr. Scheidler testified (Sioux City Tr. 
63-4) that he estimated the weight of all 33 at 1,100 pounds at respond- 
ent’s Nebraska facility. Ben Lienemann, an employee of respondent, tes- 
tified (Sioux City Tr. 118) that he saw all 33 at respondent’s Nebraska fa- 
cility on April 13 and that he estimated their weight at 1,100-1,150 
pounds when they were there. Mr. Pumarejo testified that, when he first 
saw them in Laredo, they were smaller than complainant wanted, but he 
did not give an estimated weight figure. Dr. Spruiell testified (Laredo 
Tr. 71), “As a rough estimate, I would guess them more the 800-pound 
class.” Mr. Paredes testified (Laredo Tr. 172 et seq.) that, on May 2, 
1979, Mr. Pumarejo by phone asked him to have them weighed. This was 
done by loading them on a truck, weighing the truck with them on it, 
then weighing the truck immediately after unloading. The weight on 
May 2, according to a scale ticket (Investigation Report Exhibit III, 14), 
was: 


Tractor Trailer _ Total 


Gross (loaded) 27990 31150 59140 
Tare (empty) 16990 12130 29120 


Difference: 30020 


May 15 was the date when one of them died, according to Dr. Spruiell 
(Laredo Tr. 72). Thus, it appears that 33 were weighed on May 2. If we 
divide 30,020 by 33 we get an average weight of 910 pounds. 

Respondent contended that the 14 bales of hay which the animals 
were fed at the export facility, between April 16 when they arrived there 
and May 2 when they were weighed, was not sufficient for them. In sup- 
port of this it introduced a report (Respondent’s Exhibit 7) of a laborato- 
ry analysis of a sample of the hay being fed to the animals at the facility 
two years later, on May 4, 1981, the day before the hearing session in 
Laredo, and another report (Respondent’s Exhibit 6), by a Dr. Douglas E. 
Pamp, of analysis of the figures shown on that one. Mr. Paredes testified 
(Laredo Tr. 187-8) in substance that the hay in the facility that day in 
1981 was the same kind of hay, and from the same place, as the hay fed 
to the animals in question in 1979. Dr. Pamp’s report contains two tabu- 
lations, the first showing the following nutrient requirements for the 
heifers: 
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Protein Energy Calcium Phosphorus 
Maintenance 1.43 9.35 18 14 
Pregnancy 2 2.40 8 6 
Subtotal* 1.75 11.75 26 20 
Growth 65 2.20 9 7 
Total 2.40 13.95 35 27 














(* supplied) 


Dr. Pamp’s report also shows that, in preparing his second tabulation, 
“how well are the nutrient requirements satisfied for these animals,” he 
assumed 50 pounds as the weight of each of the bales which were fed. 
However, the only testimony about the weight of the bales, of Mr. Puma- 
rejo and Mr. Paredes (Laredo Tr. 121, 169), shows that they weighed 
75-85 pounds each. If we multiply by 1.6 Dr. Pamp’s figures on his sec- 
ond tabulation for nutrients supplied, to reflect an 80-pound bale, and 
omit the requirement for “growth” because the animals were intended to 
stay there only temporarily, that tabulation would show the following: 


Supplied Supplied Required Short 
per 50 (first (other 

pound bale column than for 
assumption figures growth)* 


: X16) 4 
Protein 1.929 3.09 1.75 
Energy 9.54 15.26 11.75 
Calcium 36.59 58.54 26 
Phosphorus 12.53 20.04 20 





(* from “Subtotal” in the first tabulation) 


We cannot find the two reports to support the respondent’s contention 
about the feeding of the animals in the export facility in April and May 
of 1979. This is not to say that they contradict it, either. On the same 
subject, Mr. Pumarejo testified (Laredo Tr. 123-4): 


HEARING OFFICER CASEY: May I ask you this, how 
long do you usually keep 
cattle on this sort of feed? 
Customarily, how long do 
you usually keep cattle on 
this kind of feed? 
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THE WITNESS: Well, it could be for two or three days, 
four days, depending on the time to be 
ready for processing the cattle. 


HEARING OFFICER CASEY: Would it be unusual, then, 
to keep cattle on this 
type of feed for longer 
than a few days? 


THE WITNESS: Would it be usual? 
HEARING OFFICER CASEY: Would it be unusual, not 


usual? 


THE WITNESS: Not usual, yes. [We believe that this 
“yes” signified only an understanding 
of the question.] Well, according to the 
experience, these cattle are not produc- 
ing anything. It’s not producing, so 
you don’t have to feed them any more 
proteins or anything like that. They 
just need feed to maintain the weight. 


HEARING OFFICER CASEY: But, it is unusual to keep 
cattle on this sort of feed 
for longer than a few 


days? 


THE WITNESS: Of course, if you’re going to keep the cat- 
tle for months, it is really bad. 


Mr. Lienemann and Donald Hrdlicka testified (Sioux City Tr. 119, 
144) that they saw the 32 animals on their return to respondent’s 
Nebraska facility and they estimated their weight at 900-950 pounds 
each at that time. Thus, between May 2, the date of the weighing men- 
tioned above, and May 21, when the animals departed from Laredo, they 
gained at least as much as, and possibly more than, the shrinkage on 
their 1200-mile journey northward if those estimates and the weighing 
on May 2 are accurate. As previously stated, the amount of hay fed at 
Laredo was increased at sometime but the record does not show when. 

Complainant complained that upon delivery the animals were “short 
bred.” The record does not contain any testimony or report, from any 
veterinarian who examined the animals before shipment, showing how 
many months they were bred. Mr. Tooker testified (Sioux City Tr. 18) 
that he estimated that his 23 were 7-8 months pregnant. He did not, 
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and was not asked to, give dates or approximate dates when they were 
lotted with his bulls and when they were separated from them. There 
was no testimony about how many months pregnant the 10 Hrdlicka 
heifers were, except as stated below. Mr. Pumarejo testified that all 33 
were “short bred” when he saw them on April 16 in-Laredo. Dr. Spruiell 
testified that he examined them on April 17 in Laredo and prepared a re- 
port (Investigation Report Exhibit III, 8) showing: 


1 open — not bred 

2 bred two months 

3 bred three months 

8 bred four months 

2 bred five months 

7 bred six months 

7 bred seven months 

1 bred eight months 

1 bred eight and one half months 


1 (not shown as either bred or not bred—notation made, “left eye 
sutured closed.”) 


Dr. Spruiell also testified (Laredo Tr. 66-7) that these figures were ob- 
tained by rectal palpation, and that this “is a fairly rough determination 
of pregnancy because there are many factors to consider: the size of the 
bull used in breeding the animals will develop fetuses at different rates; 
nutrition has a lot to do with it. So, at best, it’s a rough determination, 
within a month or so, as to the stage of pregnancy.” He also testified on 
cross examination (Laredo Tr. 73 et seq.): 


Q. Doctor, would there be a difference if palpating these 
animals and determining the age of the fetus after 
they had travelled, let’s say, 1200 miles, as opposed to 
if you would have palpated them two or three weeks 
later when they were all settled down? 


Correct, because what you're feeling is actually a fluid- 
filled sac inside the uterus. The fetus, in early preg- 
nancy, is so small it’s not directly felt. So, if you dehy- 
drated the animals, drawn then down, you would also 
be drawing the uterus size and fluids throughout the 
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body. So, that’s what I say, it’s just a rough approxima- 
tion. 


x *& © RRS 


HEARING OFFICER CASEY: Did you know whether 
they had been trucked a 
long distance or a short 
distance? 


THE WITNESS: The trucking conditions I was not aware 
of, how long, you know, the amount of 
stress or whatever. 


However, his report shows notations, after “owner,” “Tooker, Harold 
Jr.—Merrill, lowa” and “Hrdlicka Bros.—Chippewa Falls, Wisc.” As pre- 
viously stated, it was testified that, of the 32 heifers taken back to 
Nebraska, 30 were sold about three weeks later, on or about June 15, to 
Donald DeForrest Johnson. Mr. Johnson testified (Sioux City Tr. 35-6) 
that, of the 30 which he bought, one was fresh when he bought it, one 
freshened a week afterward, and all were fresh within three months. 
This would indicate that the 30 were all bred at least four months in 
April. 

As to whether one of the animals was missing an eye, witnesses for 
complainant testified one way and witnesses for respondent testified the 
other. The testimony about this is in direct conflict and irreconcilable. 

The name Emanuel Escadon Chaveren appears on various documents 
in the record. Both parties made various contentions about that. Both 
Joseph Hrdlicka and Mr. Pumarejo testified that the name was placed 
on the documents at the request of Mr. Pumarejo. Mr. Pumarejo testi- 
fied in substance that that name was used only as a nominee to solve 
some problem with a Mexican license. The record contains nothing to in- 
dicate otherwise. In making this decision we attach no significance to 
the use of that name. 

Complainant introduced (Complainant’s Exhibit 1a) what appears to 
be a letter from the Mexican Consul at Laredo stating Mexican require- 
ments for import of livestock, and stating that his records did not show 
compliance with respect to any shipment in April of 1979 from respond- 
ent to complainant or Mr. Pumarejo. The letter does not show whether 
the Consul’s records showed compliance with respect to any shipment 
from respondent to the nominee Mr. Escadon. Donald Hrdlicka testified 
(Sioux City Tr. 150-3) that the Mexican requirements were otherwise 
and that respondent did comply with them. On the issue whether “all re- 
quirements for importation into Mexico” were met as provided in the 
memorandum (Investigation Report Exhibit III, 1), the record does not 
contain sufficient basis for a conclusion. 
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The fact that Joseph Hrdlicka was in Orlando, Florida, in late Decem- 
ber of 1978 and early January of 1979 was discussed at length in the rec- 
ord. We attach no significance to that. 

About the heifers which were delivered and accepted in January of 
1979, complainant complained that they were bred to other-than-Hol- 
stein bulls and later delivered other-than-Holstein calves. The breed of 
bull was not discussed in the negotiations in November of 1978 as shown 
above, and the memorandum (Investigation Report Exhibit III, 1) says 
nothing about it. Complainant’s brief states (pg.9) “In addition although 
not stated the inference is the Holstein Heifers were to be bred by Hol- 
stein bulls.” He does not cite any basis for such an inference and we do 
not know any. Also, Joseph Hrdlicka’s testimony indicates that the 
custom is otherwise, as shown above, in Wisconsin, where the agreement 
was negotiated and respondent has its principal place of business. For an 
award of reparation on the basis that the heifers in the first shipment 
were bred by other-than-Holstein bulls, the record shows insufficient 
basis. 

About the legend printed at the top of the memorandum (Investiga- 
tion Report Exhibit III, 1), after respondent’s name, address and tele- 


phone numbers, “Dealers in Wisconsin Dairy cows * * *,” complainant 


contended that this was a part of the agreement of the parties and that 
respondent breached the agreement by delivering animals obtained out- 


side Wisconsin. For the contention that such a legend is part of the 
agreement of the parties, he does not cite any authority and we do not 
know any. There is no testimony that the parties agreed that the animals 
would be obtained in Wisconsin. Further, for a finding that the animals 
in question were any different from animals obtained in Wisconsin, the 
record shows no basis, legal or factual. For an award of reparation on the 
basis that the animals in the first shipment, and 23 of the animals in the 
second shipment, were obtained outside of Wisconsin, the record shows 
insufficient basis. 

About the animals delivered in January of 1979 being Holsteins or 
cross-bred, the evidence is in direct conflict and irreconcilable; we must 
hold that the record does not contain sufficient basis for a conclusion. 
About the animals delivered in April of 1979 being Holsteins or cross- 
bred, there is no testimony; the only evidence is the reports of the veteri- 
narians who tested the animals before shipment (Investigation Report 
Exhibit III, 13) and Dr. Spruiell’s report (Investigation Report Exhibit 
III, 8). The former contain notations that the animals were Holsteins. 
The latter is on two printed forms showing printed notations, “beef cat- 
tle” and “dairy cattle;” on each of the forms it appears that a check mark 
was made after “beef cattle” and stricken, and a check mark appears af- 
ter “dairy cattle” which is not stricken. We must conclude that the rec- 
ord shows that the animals in the second shipment were Holsteins. 
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As for the heifers being “short-bred,” bred less than the number of 
months agreed on, some of the testimony is vague as shown above, and 
the testimony which is not vague is in direct conflict and irreconcilable. 
On the question whether the animals were or were not “short-bred,” the 
record does not contain sufficient basis for a conclusion. 

As for the weight of the heifers, it seems clear that none of them 
weighed 1,050 pounds when they reached Laredo after a journey of 
about 1,200 miles in which any animals would lose weight. The memo- 
randum (Investigation Report Exhibit III, 1) specifies “approx. 1050” 
pounds but the parties differ as to whether this was to be the weight be- 
fore shipment or the weight in Laredo. As for the handwriting on the 
line below that notation and others, “Delivered to Nuevo Laredo * * *,” 
the parties must be understood to differ as to whether this refers to the 
weight figure of “approx. 1050” pounds as well as the price of $850.00 
and the place where respondent’s truck would unload. The testimony of 
Joseph Hrdlicka and Mr. Pumarejo about whether they discussed this is 
in direct conflict and irreconcilable, though Mr. Pumarejo’s is inconsis- 
tent and inconclusive as shown above, and Mr. Hrdlicka’s is not. 

Complainant’s brief cites the rule that, where words or manifestations 
of intention bear more than one reasonable meaning, an interpretation is 
preferred which operates more strongly against the party from whom 
they proceed. While it is undisputed that the handwriting on the memo- 
randum (Investigation Report Exhibit III, 1) was that of Joseph Hrd- 
licka, the record does not show whether the “approx. 1050” figure origi- 
nated with him, Mr. Pumarejo or complainant, as shown above. Com- 
plainant’s brief, in support of that rule, cites Restatement, Contracts 
§236 (d). However, the Restatement shows the rule to apply only where 
the meaning remains uncertain after the application of other standards 
stated in §§230 and 233, which include the rules that the ordinary 
meaning of language throughout the country is given to words unless 
circumstances show that a different meaning is applicable, and that 
technical terms and words of art are given their technical meaning un- 
less the context or an applicable usage indicates a different meaning. See 
also 4 Williston On Contracts, 3d Ed., §621 in which the rule cited by 
complainant is called a “secondary rule.” We take official notice that the 
custom of the livestock industry throughout the United States, in a case, 
like this, of an order to a dealer to buy animals weighing “approx. 1050” 
pounds, would call for animals weighing “approx. 1050” pounds where 
the dealer found them and before shipment. Thus, the rule cited by com- 
plainant does not answer the question whether the animals were to 
weigh “approx. 1050” pounds before shipment or in Laredo. 

Did the animals weigh “approx. 1050” pounds each before shipment? 
Respondent’s witnesses testified credibly that they did. Complainant’s 
witnesses’ testimony about their appearance after shipment would indi- 
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cate that they did not weigh that much before shipment. The weight fig- 
ure obtained for the second shipment of heifers on a scale at Laredo at 
May 2, about two weeks after they arrived in Laredo, would indicate 
that the animals in the second shipment weighed less than 1050 pounds 
each before shipment if during those two weeks they were fed enough to 
regain weight they lost in shipment. Mr. Pumarejo and Mr. Paredes tes- 
tified in substance that the animals were fed what was customary in the 
export facility for animals which stay there for a few days only. On the 
issue whether the feed was enough to restore weight the animals lost in 
shipment to Laredo and maintain it over a period of two weeks, this is 
inconclusive. Respondent’s analysis of the hay in the export facility two 
years later is also inconclusive as shown above. On the question whether 
the animals weighed 1050 pounds each before shipment, the record does 
not contain sufficient basis for a conclusion. 

Regarding the first shipment, complainant claimed damages for fail- 
ure of the animals to conform to the agreement. We cannot find the evi- 
dence to establish this. The burden of proof in such a case is generally on 
the complainant. Agri-Link v. J. D. Shultz, 35 A.D. 557, 1401 (1976). 
See also Am Jur 2d Evidence §128. Thus, we do not decide the issue 
whether the complaint was timely as to the first shipment, the Act pro- 
viding for a 90-day period of limitations for such cases. 

Regarding the second shipment, complainant contended in substance 
that the animals failed to conform to the agreement, and respondent 
contended in substance that they did conform to the agreement and com- 
plainant had no right to reject them. We cannot find the evidence to es- 
tablish either that they did or did not conform to the agreement, in view 
of the uncertainty about what they were supposed to weigh, and what 
they did weigh, before shipment and in Laredo, and whether they were 
bred the number of months agreed-on when they were delivered. 

We must consider the delay in communicating a notice of rejection, 
from April 16, when they were first unloaded in the export facility and 
complainant’s agent first saw them, until April 26. Under U.C.C. 
§2-602 (1), “Rejection of goods must be within a reasonable time after 
their delivery or tender. It is ineffective unless the buyer seasonably 
notifies the seller.” Under U.C.C. §2-606 (1) (b), “Acceptance of goods 
occurs when the buyer * * * fails to make an effective rejec- 
tion * * * *” On this basis we might hold that complainant accepted 
the animals, and it seems fair to charge complainant for the one that 
died in the export facility. However, respondent took back the other 32, 
cared for them for about three weeks, and resold 30 of them to Mr. John- 
son. The record does not show what happened to the other two. 

The record leaves us certain of only a few facts: complainant paid re- 
spondent a total of $59,098.51 ($52,608.51 plus $6,490.00); the parties 
agreed on a sale of heifers at a price of $850.00 each; 33 heifers reached 
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complainant’s farm after he had an opportunity to inspect them at 
Laredo and he rejected two; one died in the export facility under circum- 
stances in which complainant should be charged for it; 34 x $850.00 is 
$28,900.00; subtracting that from $59,098.51 leaves $30,198.51 re- 
maining. The following appears in 3 Corbin On Contracts, 1960 Ed., 
§538, pages 64 et seq.: 


It may be difficult to determine whether A knew that B 
would understand his words in a particular way, or wheth- 
er B knew that A was expressing a particular meaning by 
his words. If it can not be determined, then the court will 
not charge either party with such knowledge. It may be 
even more difficult to determine whether either party had 
“reason to know” what the other intended or understood by 
the words used. Again, if this can not be determined, the 
court will not make its decision on the basis of such an un- 
determined factor. 


If the court is convinced that the two parties gave substan- 
tially different meanings to the words of the contract, and 
it is not convinced that either one of them knew or had rea- 
son to know what the other meant or understood by the 
words, then there is no reason for choosing one interpreta- 
tion rather than the other and there is no contract. The 
solution of the situation that then exists must be worked 
out as our notions of restitutionary justice require; we are 
then in a field that is sometimes described as “quasi-con- 
tractual.” (Emphasis added) 


Respondent contends that complainant caused it financial loss by the 
delays in December of 1978. Complainant must be held liable for the de- 
lay in payment of the balance of the price, but the record contains no evi- 
dence of what this cost respondent, if it cost respondent anything. The 
delay in payment does not appear to have caused the delay in delivery 
since respondent sent two trucks to get the cattle before the balance ar- 
rived, and turned them back for reasons other than the failure of the bal- 
ance to arrive, as shown above. The delay in delivery was caused only by 
a failure of communication between Joseph Hrdlicka and Mr. Pumarejo 
so far as the record shows. For the delays in December of 1978, the rec- 
ord does not contain sufficient basis for allocating liability between the 
parties. A respondent generally has the burden of proof of a set-off or 
counterclaim. Midwest Livestock v. V. J. Burds, 32 A.D. 1816 (1973). 
See also AmJur 2d Evidence §129. 

A discussion of our jurisdiction in this case is indicated since, if court 
action is necessary for enforcement of this order, it will probably be in 
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the Western District of Wisconsin which, in Hrdlicka Bros. Livestock 
Sales, Inc. v. Frank Puzauskas et al., No. 76-C-207, 1978, 37 A.D. 1030, 
cited with approval certain court decisions which have held it impossible 
for a single transaction to be within section 307 (a) of the Act (7 U.S.C. 
208 (a) ), which reads as follows: 


It shall be the duty of every stockyard owner and market 
agency to establish, observe, and enforce just, reasonable, 
and nondiscriminatory regulations and practices in re- 
spect to the furnishing of stockyard services, and every un- 
just, unreasonable, or discriminatory regulation or prac- 
tice is prohibited and declared to be unlawful. 


The basis of these decisions is, in substance, that a single transaction 
cannot be a “practice” or course of conduct of the respondent. We have 
consistently interpreted the Act as providing authority to order repara- 
tion based on a single transaction on the ground that the word “practice” 
in the above quoted prohibition refers, not to a practice of a particular 
respondent, but to a practice of the regulated industry. 

Our administrative order involved in Puzauskas is Hrdlicka Bros. Live- 
stock Sales v. Puzauskas, 34 A.D. 883 (1975). The language of that Court 
opinion about our jurisdiction is obiter dicta since the Court held for the 
complainant in the same amount as we did. 

Congress, in writing the prohibitions in section 307 and certain other 
sections of the Act as prohibitions of unjust or unfair “practices,” had in 
mind the futility, in regulating a dynamic and changing industry, of 
specifying every act which should be prohibited, and intended, by those 
prohibitions and the provisions for administrative proceedings, to dele- 
gate broad discretion to the Secretary, subject to judicial review to pre- 
vent abuse, to determine from time to time what specific acts would be 
prohibited. This is clear in the following remarks in the debates on the 
Act, at 61 Cong. Rec. 1887: 


MR. ANDERSON: * * * 


It was asserted by the gentlemen who preceded me, to 
whom I have referred, that if there was to be a regulation 
of this industry it should be in direct prohibitions of law. 
We have been trying direct prohibitions of law for more 
than 100 years. They have proven absolutely inadequate 
for the regulation of industries as large and as industrially 
powerful as these with which we are now dealing. 


Industry is progressive. The methods of industry and of 
manufacture and distribution change from day to day, and 
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no positive iron-clad rule of law can be written upon the 
statute books which will keep pace with the progress of in- 
dustry. So we have not sought to write into this bill arbi- 
trary and iron-clad rules of law. We have rather chosen to 
lay down certain more or less definite rules, rules which 
are sufficiently flexible to enable the administrative au- 
thority to keep pace with the changes of methods in distri- 
bution and manufacture and in industry in the country. Do 
the gentlemen who oppose this legislation object to prohib- 
iting unfair practices and devices in commerce? Do they 
desire that the business of the country, or any of it, shall 
continue to use unfair methods or devices in commerce? Do 
they object to prohibiting discriminations against locali- 
ties or against persons of this potentially and actually pow- 
erful industry? 


* * 


“ If we are going to have any sort of supervision of 
this industry we must set up some agency which can ac- 
quire the necessary technical and practical information in 
regard to the operation of the industry and the manufac- 
ture and distribution of the products involved, so that that 
agency can deal with the offenses committed on the basis 
of the actual knowledge gained over a considerable period 
of time. * : 


* = 


* We have got to set up some sort of agency which, 
through an accumulation of experience, and after hearings 
and investigation and inquiry, can acquire the technical 
knowledge as to the operation of the industry necessary to 
enable that agency to act in a practical and sound manner. 
And so we have sought to set up in this bill an agency 
which can, through a close contact with the industry and 
from inquiry and investigation and through hearing of 
complaints, acquire the information that will enable it to 
deal with the industry upon a sound and practical basis. 


From this part of the legislative history, and also the colloquy between 
Senators Kendrick and Simmons at 61 Cong. Rec. 2615-16, it is clear 


* 


that, in prohibiting “every unjust * * practice,” Congress was refer- 
ring, not to a course of conduct of a particular respondent, but to a 
course of conduct of the industry as a whole. 

This interpretation of the word “practice” is supported by Neugebauer 
v. Ryken, Civ. 74-4018, USDC, D. So. Dak., So. Div., 1975, 34 A.D. 
1712, and Mid-South Order Buyers, Inc. v. Platte Valley Livestock, Inc., 
315 N.W. 2d 229, 41 A.D. 48 (Nebr., 1982). In each of those cases, a 
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court enforced a reparation order which we issued on account of a single 
transaction. Our administrative decisions involved in those court cases 
were Neugebauer v. Ryken and Ryken, 32 A.D. 636, 1488 (1973) and 
Mid-So. Order Buyers v. Tige Enterprises, 34 A.D. 1691, 35 A.D. 232 
(1976). Both courts considered legislative history of the Act as well as 
other decisions on the “single transaction” issue. 

Neugebauer involved a single sale of 20 heifers by misrepresentation. 
The Court wrote in its opinion, “It would defeat the purpose of the Act to 
hold that the Secretary was devoid of jurisdiction in the instant case 
merely because the defendant has not made misrepresentations to the 
plaintiff or to other purchasers in the past.” 

Mid-South involved a single sale by a market agency of cattle con- 
signed by a dealer, and retention of the proceeds on account of the deal- 
er’s pre-existing debt to the market agency with knowledge that this 
would cause a failure of payment to a firm which had sold some of the 
livestock to the dealer. The Court wrote in its opinion: 


The words of the statute, “and every unjust, unreasonable, 
or discriminatory regulation or practice is prohibited and 
declared to be unlawful,” [Section 307 (a), 7 U.S.C] 
§208 (a), do not suggest that the word practice includes 
only that which is done habitually or repetitively by the 
particular stockyard or marketing agency. (Emphasis sup- 


plied.) Rather * * * repetition may be important only in 
determining whether a particular act is an unjust or unrea- 
sonable practice included within the evils which the act 
was intended to cure. 


xkekekKwk Kk k 


We hold that the terms “practice” and “practices” in [Sec- 
tion 307 (a), 7 U.S.C.] §208 (a) do not necessarily require 
repetitive acts. The term “practice” may involve a single 
transaction if the unjust or unreasonable practice is among 
the evils the Packers and Stockyards Act was intended to 
remedy. * * * Our holding should not be construed as in- 
dicating we disagree with the uniform holding of the cases 
we have discussed, that the reparation procedure does not 
give the Secretary jurisdiction as a check-collecting agen- 
cy. The Secretary of Agriculture had jurisdiction in this 
case because the act involved was, for the reasons stated in 
the next section of this opinion, unjust and unreasonable. 
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This interpretation of the word “practice” is also supported by recent 
action of Congress itself. In 1976, Congress added to the Act section 
409, 7 U.S.C., 1976 Ed., 228b, which includes the following: 


(c) Any delay or attempt to delay by a market agency, 
dealer, or packer purchasing livestock, the collection of 
funds as herein provided, or otherwise for the purpose of 
or resulting in extending the normal period of payment for 
such livestock shall be considered an “unfair practice” in 
violation of this Act. Nothing in this section shall be 
deemed to limit the meaning of the term “unfair practice” 
as used in this Act. 


This provision clearly refers to a single transaction and places it within 
the prohibitions of unjust and unfair practices, and reflects Congress’ 
understanding that the prohibition of “every unjust * * * practice” may 
apply to a single transaction. 

In Vance v. Reed, 495 F. Supp. 852, 39 A.D. 1117 (M. D. Tenn., Nash- 
ville Div., 1980), an action for enforcement of our reparation order pub- 
lished at 38 A.D. 418, involving a dealer’s failure to pay in full for live- 
stock purchased, defendant’s motion for summary judgment, based on a 
contention of lack of jurisdiction because a single transaction was in- 
volved, was denied by the Court. It held, “After the 1976 amendments 
the Secretary’s power is indisputable.” It further held: 


Facts alleged by plaintiff and upon which the Secretary 
based his decision appear to violate the plain terms of sec- 
tion [409, 7 U.S.C.] 228b. Regardless of whether defendant 
violated section 228b or whether the Secretary’s decision 
was based on 228b, by reading section 228b in pari materia 
with section [807, 7 U.S.C.] 208 the Court holds that the 
intent of Congress was to make failure to make prompt 
payment of the full contract price—or complete failure to 
make full payment of the contract price—an unfair prac- 
tice within the meaning of sections [202 and 307, 7 U.S.C.] 
192 and 208. 


The two United States Courts of Appeals which have considered this 
question have both, notwithstanding certain obiter dicta, enforced the 
reparation orders involved in the cases before them, of which two were 
based on two transactions each, and each other was based on a single 
transaction. Hays Livestk. Com’n. Co., Inc. v. Maly Livestk. Com’n. Co., 
Inc., 498 F. 2d 925, 33 A.D. 1122 (10 Cir., 1974); Rice v. Wilcox, 630 
F, 2d 586, 39 A.D. 883 (8 Cir., 1980). Our administrative decisions in- 
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volved in those court cases were Hays Livestock v. Maly Livestock, 29 
A.D. 216, 423, 788 (1970); Rush County Sale Co. v. Maly Livestock, 29 
A.D. 386, 553, 922 (1970); Plainville Livestock v. Maly Livestock, 29 
A.D. 393, 552, 920 (1970); and Rice v. Wilcox, 34 A.D. 1651, 35 A.D. 
212 (1976). 

In Hays a dealer bought cattle in four transactions and, in payment, is- 
sued drafts on a market agency to which the cattle were delivered and 
consigned for resale. The market agency sold the cattle and dishonored 
the four drafts, keeping the proceeds on account of the dealer’s debt to 
it. In three reparation cases, one involving two transactions and each 
other involving a single transaction, we ordered both the dealer and the 
market agency to pay reparation to the sellers. The Court of Appeals up- 
held our orders. Its opinion refers to other cases holding a single transac- 
tion not to be within the prohibition of “every unjust * * * practice” 
and states about them, 498 F.2d at 930: 


Federal courts have been at pains to point out that the 
Packers and Stockyards Act did not make of the Secretary 
a collecting agency. More specifically, the Act was not de- 
signed to provide a remedy for every worthless check or 
dishonored draft. 


However, it also states about those cases, 498 F.2d at 931: 


In any event, to the extent that the district court cases are 
not factually distinguishable, we respectfully decline to 
follow them. 


In Rice a dealer bought cattle in two transactions but gave the seller no 
check or draft or other payment for them. The dealer then delivered the 
cattle purchased in one of the transactions to a market agency which 
sold them and kept the proceeds on account of the dealer’s debt to it, less 
a small amount refunded to the dealer. In a reparation case, we ordered 
the dealer to pay reparation to the sellers on account of both transac- 
tions, and we ordered the market agency to pay reparation to the sellers 
on account of the transaction in which he retained proceeds. The Court 
of Appeals upheld our order, making a finding of a practice of the re- 
spondents in the case in that for some months the dealer had been buy- 
ing livestock and paying for them with checks drawn on the bank ac- 
count of the market agency. Its opinion states, 630 F.2d at 591: 


[W]e emphasize that isolated transactions do not consti- 
tute a practice. 


However, it also states, 630 F.2d at 592: 
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We agree with Chief Judge Nichol that the purposes of the 
Act are not served by interpreting the term “practice” to 


require several acts of dishonoring checks. Neugebauer v. 
Ryken, supra, 34 Agric. Dec. at 1715-17. 


Guenther v. Morehead, 272 F. Supp. 721 (S.D. Iowa, C.D., 1967) is the 
leading court decision that we do not have jurisdiction to issue a repara- 
tion order based on a single transaction. We believe it was in error, as ex- 
plained herein. Also, the opinion in McClure v. E. A. Blackshere Com- 
pany, 231 F. Supp. 678 (D. Md., 1964) contains language to the same ef- 
fect, which is obiter dicta in that the Court, on diversity jurisdiction, 
held in favor of the complainant as we did, for a greater amount than we 
did. Our administrative decisions involved in those court cases were 
Guenther v. Milan Livestock Auction, 24 A.D. 787 (1965) and McClure- 
Burnet Comm'n. Co. v. E. A. Blackshere Co., 20 A.D. 351, 475, 600 
(1961). Neither the Secretary nor the United States was a party in either 
of those cases. In each of those cases the Court cited general definitions 
of the word “practice,” found in various authorities, and concluded that a 
single transaction was not a “practice” of the respondent, without con- 
sidering whether, as discussed above, Congress in section 307 (a) intend- 
ed the word “practice” to refer to a practice of the regulated industry. So 
far as the published opinions in those cases show, the parties did not pre- 
sent the latter question to the Courts for consideration. 

In Guenther the Court also considered the decisions in Stafford v. 
Wallace, 258 U.S. 495, 2 A.D. 449, and Denver Stock Yard v. Livestock 
Assn., 356 U.S. 282, in which the Supreme Court discussed the provi- 
sions of the Act which were intended to impair the monopolistic power 
of the “big five” packers. In neither of them did the Supreme Court hold 
the Act not to contain other provisions intended to accomplish other 
purposes, such as were referred-to in the debates, 61 Cong. Rec. at 1801, 
as follows: 


[Ijn the case of the packers * * * the matters to be dealt 
with are great questions of combinations and monopolies 
and methods and practices of unfair competition, usually 
of great magnitude and country wide in their effect; 
whereas in the case of the stockyards the evils to be dealt 
with are a multiplicity of more or less minor matters, such 
as * * * minor injustices against shippers and pur- 
chasers * * * * 


In Guenther the Court also considered De Vries v. Sig Ellingson & Co., 


100 F. Supp. 781 (D. Minn., 3d Div., 1951) and Sig Ellingson & Co. v. 
DeVries, 199 F. 2d 677 (8 Cir., 1952), cert. den. 344 U.S. 934. The opin- 
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ion of the Court of Appeals in DeVries of course does contain the lan- 
guage quoted in the Guenther opinion, 272 F. Supp. at 726-7. However, 
that language is obiter dicta, as will be seen from the following. De Vries 
involved a sale of cattle by a market agency as agent for a consignor who 
had obtained the cattle by use of a worthless check. The action was 
brought by the consignor’s defrauded seller against the market agency to 
recover damages for conversion. The defendant market agency contend- 
ed that it was compelled by the Act to sell the cattle for the dishonest 
consignor, and the Courts held to the contrary. The basis for this holding 
is summarized in the Court of Appeals opinion, 199 F.2d at 679, as fol- 
lows: 


The Act was aimed at unjust discriminations incompatible 
with public utility operations, but it in no wise impairs the 
freedom of the market agencies to adopt proper measures 
to prevent and suppress frauds. 


The basis is also summarized in the District Court opinion, 100 F. Supp. 
at 786-7, as follows: 


Certainly it is not wrongful discrimination to refuse to aid 
a criminal in perpetrating a crime. 


The language of the DeVries opinion quoted in the Guenther opinion 
was not necessary to this holding with respect to the Act in DeVries, and 
is obiter dicta on that basis. ‘ 

The Guenther opinion, after quoting DeVries, refers to United States 
v. Kramel, 234 F.2d 577 (8th Cir., 1956) and Adams v. Greeson, 300 
F.2d 555 (10th Cir., 1962). Those also were actions to recover damages 
for conversion, brought against market agencies, based on sales they 
made as agents for consignors contended to have acted in fraud of the 
plaintiffs. In Kramel, the applicable state law on conversion was found, 
in two state court decisions, to exempt market agencies subject to the 
Act from actions for conversion where they had no knowledge of any de- 
fect in title of their consignors, and where they were not negligent in 
that respect. Apart from that, the Act was not involved. In Adams the 
opinion contains, 300 F.2d at 557-8, the following: 


The Packers and Stockyards Act does not undertake to fix 
the respective rights of the parties to a transaction in 
which the owner of livestock delivers possession thereof to 
a purchaser who gives in payment therefor a worthless 
check. The Act does not have the effect of altering in part 
or superseding in whole the respective rights of the imme- 
diate parties under state law to a transaction of that kind. 
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If any contention was made about the Act, on which this was a decision 
rather than obiter dicta, the Adams opinion does not show it. 

Notwithstanding the language of the DeVries opinion in the Guenther 
opinion, which as explained above is obiter dicta, and the above-quoted 
language of the Adams opinion, the Act does provide for reparation or- 
ders at sections 308 and 309, 7 U.S.C. 209, 210, as can be verified by a 
brief reading of those two sections. It also makes the reparation provi- 
sions “in addition to” remedies “existing at common law or by statute.” 
About the conclusion that the Secretary does not have jurisdiction to is- 
sue a reparation order based on a single transaction, it does not follow 
from DeVries, Kramel or Adams since, so far as the published opinions 
show, none of those cases involved either the reparation provisions or 
the issue whether a single transaction can be within the term “practice” 
under the Act. 

In the Guenther opinion the following also appears, 272 F. Supp. at 
2 


It would seem that there is no jurisdictional basis for the 
adjudication of the Department under this Section [section 
312 of the Act, 7 U.S.C. 213] as there must be a cease and 
desist order and a violation thereof before a complaint for 


damages may be pursued. United States v. Brown, 4 F.2d 
270, 271 (D. Okl.) 


Brown was a criminal prosecution under the conspiracy statute for a vio- 
lation of section 312, without a previous cease and desist order against 
the defendant. The Court sustained a demurrer to the indictment be- 
cause of the lack of a cease and desist order. However, the section of the 
Act involved in Brown, section 312, is not one of the reparation provi- 
sions, and Brown did not involve the reparation provisions and does not 
support the conclusion about those provisions for which it was cited in 
Guenther. Further, the reparation provisions, sections 308 and 309, 7 
U.S.C. 209, 210, simply do not provide what the above-quoted language 
in Guenther says, as can be verified by briefly reading them. 

In Guenther the Court cited United States v. Donahue Bros., 59 F.2d 
1019 (8th Cir., 1932), Swift & Co. v. United States, 317 F.2d 53, 22 A.D. 
444 (7th Cir., 1963), and Bowman v. United States Department of Agri- 
culture, 363 F.2d 81, 25 A.D. 958 (5th Cir., 1966), as being “grounded 
upon that distinction,” referring to the distinction between a single 
transaction and a course of conduct. Donahue and Bowman did not in- 
volve either the reparation provisions of the Act or the issue whether a 
single transaction can be within the term “practice” under the Act, as 
can be verified by reading the published opinions therein. The only part 
of the Swift opinion which refers to that issue is the following: 
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Swift contends its “single sale lasting only three days on a 
single item” was not a violation under a reasonable inter- 
pretation of the Act. In support of its contention it cites 
Muller & Co. v. Federal Trade Commission, 142 F.2d 511, 
519 (6th Cir. 1944). There an entire course of conduct was 
at issue and what the court said about specific acts has no 
relevancy here. In this case we are dealing with an act of 
Congress making it a violation to “(a) * * * use any un- 
fair, unjustly discriminatory, or deceptive * * * device; 
(b) Make or give * * * any undue or unreasonable prefer- 
ence or advantage to any particular person * * * in any 
respect whatsoever.” (Emphasis added.) We think the 
broad language “any” and “in any respect whatsoever” cov- 
ers the single sale of 117,000 pounds of “picnics” to Kroger 
during the period April 23 to May 3. Wilson & Co. v. Ben- 
son, 286 F.2d 891 (7th Cir. 1961). The fact that the inde- 
pendents here are small businessmen, Klor’s v. Broadway- 
Hale Stores, Inc. 359 U.S. 207, 213 (1959), has no bearing 
on the antitrust principle which inspires the act in ques- 
tion. (Footnote reference omitted) 


‘This does not support the conclusion that a single transaction cannot be 
within the term “practice” under the Act. Moreover, it lends some sup- 
port to our position that a single transaction can be within that term. 

The Guenther opinion also discusses Capitol Packing Company v. 
United States, 350 F.2d 67, 24 A.D. 1421 (10th Cir., 1965). That case 
did not involve either the reparation provisions of the Act or the issue 
whether a single transaction can be within the term “practice” under the 
Act, as can be verified by reading the published opinion therein. 

The authorities cited in Guenther do not support its conclusions about 
our jurisdiction in reparation cases. 

As previously stated, respondent was a dealer as defined in the Act, 
and the allegations of the complaint in this case are within the prohibi- 
tion quoted above, in section 307 of the Act (7 U.S.C. 208). Of the provi- 
sions enumerated in section 309 (a) of the Act (7 U.S.C. 210 (a) ), which 
provides for reparation orders against dealers for violation of those pro- 
visions, that is the only one which can be violated by a dealer. In Rice, 
supra, our reparation order against the respondent dealer in that case, 
Wilcox, was enforced by the Court of Appeals, as discussed extensively 
in the published opinion therein. Language of the Court opinion in 
Puzauskas, supra, that a dealer cannot violate any of the provisions 
enumerated in section 309 (a), which is obiter dicta as previously ex- 
plained, is incorrect and contrary to the holding of the Eighth Circuit in 
Rice, supra. 
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Of our findings herein, the substance is that the allegations of the 
omplaint place this case within the meaning of the reparation provi- 
sions of the Act, and that, on the basis of the record, “complainant is en- 
‘itled to an award of damages’ as in section 309 (e) (7 U.S.C. 210 (e) ). 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated author- 
ity, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 201 (f) ). 

Under that section if respondent does not comply with this order with- 
in the time limit in this order, complainant may within one year of the 
date of this order file in the district court of the United States for the 
district in which is located the principal place of business of respondent, 
or in any state court having general jurisdiction of the parties, a petition 
setting forth briefly the causes for which he claims damages and this or- 
der in the premises. That section further provides that such suit in the 
district court shall proceed in all respects like other civil suits for dam- 
ages except that the findings and orders herein shall be prima facie evi- 
dence of the facts herein stated, and the petitioner shall not be liable for 
costs in the district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his appeal. That section further 
provides that, if the petitioner finally prevails, he shall be allowed a rea- 
sonable attorney’s fee to be taxed and collected as a part of the costs of 
the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is fur- 
ther requested that if the construction of the Act, or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such 
fact be given to the Office of the General Counsel, USDA, Washington, 
D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see rule 17 of the Rules of Practice, 9 CFR 
§202.117, 43 F.R. 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see Maly 
Livestock Commission v. Hardin et al. , 446 F.2d 4, 30 A.D. 1063 (8 Cir., 
1971). On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 
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ORDER 


Within 30 days of the date hereof, respondent Hrdlicka Bros. Live- 
stock Sales, Inc. shall pay to complainant Roberto Rodriguez Sanchez 
the sum of $30,198.51 plus interest thereon at the rate of 13 percent per 
annum from June 1, 1979, until paid. 

Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 
(No. 21,468) 


In re NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. PACA Docket 
No. 2-5742. Decided February 22, 1982. 


Failure to pay promptly—Revocation of license 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of the Act for which respondent’s license is 
revoked. 


Edward M. Silverstein, for complainant 
LeRoy W. Gudgeon, for respondent 


Decision by Dorothea A. Baker, Administrative Law Judge 


DECISION AND ORDER 


This is an administrative disciplinary proceeding instituted by a Com- 
plaint filed March 6, 1981, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is brought pursuant to the provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter sometimes referred to as “PACA”, the Regulations promul- 
gated thereto, and the Rules of Practice Governing Formal Adjudicatory 
Administrative Proceedings Instituted by the Secretary (7 C.F.R. 1.130 
et seq.). 

The Complaint alleges that the Respondent violated Section 2 (4) of 
the PACA (7 U.S.C. 499b (4) ) which provides, in part, that it shall be un- 
lawful in, or in connection with, any transaction in interstate or foreign 
commerce for any commission merchant, dealer, or broker to fail or re- 
fuse truly and correctly to account and make full payment promptly in 
respect of any transaction in any such commodity to the person with 
whom such transaction is had. More specifically, the Complaint alleges 
that during the period April 1979, through December 1980, the Re- 
spondent failed to make full payment promptly of the agreed purchase 
prices or the balance thereof of 217 lots of fruits and vegetables, all be- 
ing perishable agricultural commodities, shipped by 48 sellers in inter- 
state and foreign commerce, which commodities were received and ac- 
cepted by the Respondent, in the total amount of $525,028.10. The spe- 
cifics thereof are set forth in Paragraph 5 of the Complaint. 

In addition, the Complaint alleges that during the period July 1980, 
through October 1980, the Respondent violated Section 2 (4) of the 
PACA by purchasing 19 lots of perishable agricultural commodities, 
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shipped by five sellers in interstate commerce, which commodities were 
received and accepted by Respondent but for which Respondent failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $96,352.08. It is alleged that payments for those purchases 
were made from two to five months late. The details of said allegations 
are set forth in Paragraph 6 of the Complaint. 

It is alleged that with respect to the transactions set forth in Para- 
graph 5 of the Complaint that the activities of Respondent constitute 
willful, flagrant and repeated violations of the PACA. 

On March 30, 1981, an Answer was filed on behalf of the Respondent. 
Said Answer contained certain denials and admissions including: 


“* * *As to the allegations contained in Paragraph 5 
* * * does admit that certain of the sellers listed in Para- 
graph 5 have not been paid as of the date of the prepara- 
tion of this Answer.” 


It is further alleged in the Answer, by way of defense, that the Re- 
spondent: 


“* * *had oral understandings as to when payment would 
be made or that the course of business between the parties 
over the years was such that the parties condoned and ac- 


quiesced to the payment procedures of Respondent.” 


After having given due consideration to the convenience of counsel of 
both parties, the oral hearing took place on Thursday, July 23, 1981, at 
Fort Ord, California 93941, before Administrative Law Judge Dorothea 
A. Baker. The Complainant was represented by Edward M. Silverstein, 
Esquire, Office of General Counsel, United States Department of Agri- 
culture, Washington, D.C. 20250. The Respondent was represented by 
LeRoy W. Grudgeon, Esquire, 540 West Frontage Road, Northfield, Illi- 
nois 60093. During the course of the oral hearing the Complainant 
caused to be identified and admitted into evidence five exhibits, and the 
Respondent caused to be identified and admitted into evidence four ex- 
hibits. 

The sanction sought by the Complainant herein is that of revocation of 
the Respondent’s license. 

The parties were given the opportunity to submit proposed findings of 
fact and briefs herein, the final brief to be due November 2, 1981. On 
September 4, 1981, the Complainant submitted its “Complainant’s Pro- 
posed Findings of Fact, Conclusions and Order”. In the absence of fur- 
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ther pleadings, the Administrative Law Judge issued a “Request for In- 
formation”, on November 16, 1981, noting the absence of a brief on be- 
half of Respondent. No response was filed thereto. 


FINDINGS OF FACT 


1. The Respondent, North American Produce Distributors, Inc., is a 
corporation organized and existing under the laws of the State of Cali- 
fornia, and its address is Post Office Box 3347, Salinas, California 
93912. 

2. Pursuant to the licensing provisions of the PACA, license number 
760048 was issued to Respondent on July 15, 1975. This license had 
been renewed annually until 1981. 

3. The Complainant requested that official notice be taken of the fact 
that the Department of Agriculture’s records reflect that Respondent 
did not renew its license on July 15, 1981, nor within 30 days thereafter, 
and that the license therefore terminated on July 15, 1981. Such request 
is hereby granted. The Respondent had the opportunity to reply thereto 
and did not do so, nor did it raise any objection to such request. 

4. By reason of a proceeding held on verified complaints and on the 
declaration of an investigator for the Bureau of Marketing Enforcement, 
before the Director of the Department of Food and Agriculture, State of 


California, alleging insolvency and failure to pay in accordance with con- 
tracts for farm products received, in violation of Chapter 7, Division 20 
of the Food and Agricultural Code, Mr. W. K. Jansen, Hearing Officer, 
issued a proposed decision, which was adopted by the Director of Food 
and Agriculture, State of California, to become effective on June 25, 
1981, which decision set forth, among other things: 

kkk wk wk 


“3. Respondent’s records show that as of February 17, 
1981, respondent, in addition to the amounts due the com- 
plainants, was indebted to other produce creditors for 
farm products purchased and received by respondent in 
the amount of $342,241.45. 


4. Mr. Dale acknowledged the indebtedness to the com- 
plainants and other produce creditors [emphasis added], 
but stated that since February 17, 1981, the indebtedness 
to all produce creditors had been reduced to the following 
amounts; 
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Silver Creek Packing Co., Inc. $ 47,019 
Pam Pak Distributors, Inc. 17,209 
Pacific Farm Co. 34,262 
Boskovich Farms 7,837 
Jimmy Grizzard 9,488 
Byrd Produce 15,496 
California Artichoke & Vegetable 

Growers 7,762 
Couture Farms 30,542 
The Garin Co. 28,407 
Indoor Sun 2,402 
E. W. Merritt Packing Co. 16,216 
Paul’s Pack 3,250 
Perez Packing Co. 27,453 
Sunny California Carrots 10,206 
Chris Sorenson Packing Co. 58,392 
Sunkist Growers, Inc. 10,935 
Tri-Counties Packing Corp. 10,306 
Dave Walsh Co., Inc. 12,846 
West Coast Producer Sales 16,011 


Total $366,039 


5. Of the aforementioned amounts, none has been paid 
within the time or in the manner specified in the contracts 
or in accordance with the provisions of Section 56302 of 
the Food and Agricultural Code. 


6. Mr. Dale testified that North American Produce Dis- 
tributors, Inc., was not insolvent as alleged in the declara- 
tion. However, he furnished no other evidence to the con- 
trary. 


7. North American Produce Distributors, Inc., is unable 
to meet its current obligations as they become due and is 
therefore insolvent.” 


Said decision ordered that Respondent’s license issued under the Pro- 
duce Dealers Act be revoked. 

5. Hearing Officer Jansen testified that if the State of California were 
assured that Respondent had paid all its bills, Respondent could get its 
license back. Apparently, by reason of certain negotiations which have 
occurred between the Respondent and officials of the State of California, 
the Respondent was under the impression it can convince the State offi- 
cials to allow it to regain its license so as to do business. (TR 135) 
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6. Although the Respondent allegedly ceased its business activities 
under the Perishable Agricultural Commodities Act in November 1980, 
nevertheless, the Respondent’s president indicated that there were sub- 
sequent transactions. (TR 136) 

7. Reference was made in the oral testimony to alleged conversations 
which may have existed between Hearing Officer Jansen and officials of 
the United States Department of Agriculture. Whether or not such con- 
versations took place, and what was said therein, would not have materi- 
al effect upon the outcome of this decision. 

8. During the course of the oral hearing and after counsel for the Re- 
spondent and the Complainant had an opportunity to more fully review 
their respective documentation, a number of transactions, which are al- 
leged in the Complaint, were regarded as having been satisfied obliga- 
tions, such as: 


Transaction 1—This shipment was cancelled and should be stricken 
from the Complaint. (TR 40) 


Transaction 2—The $974.40 had been paid, although allegedly not 
timely under the regulations. (TR 40) 


Transaction 19—Final payment was made February 2, 1981. The 
amount alleged in the Complaint did not take into 
account amounts owed Respondent for broker- 
age. (TR 40) 


Transactions 25 through 29—The amounts alleged in the Complaint 
did not represent correct balances of 
past due and unpaid amounts. The 
Respondent operated as a_ broker 
and accordingly was owed brokerage 
fees which were used as offsets in 
some of these transactions. 


Transactions 96 through 99—The amounts alleged were never owed 
and were the result of improper bill- 
ing. (TR 128) 


Transaction 104—Was paid November 3, 1980. 


Transactions 146 through 177—The Complaint alleged a balance 
past due and unpaid of 
$77,430.45 whereas as of July 
23, 1981, there was a balance 
owing of $16,374.50. (TR 42) 
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9. It is alleged in the Complaint that during the period April, 1979, 
through December, 1980, Respondent received and accepted 217 lots of 
fruits and vegetables, all being perishable agricultural commodities, pur- 
chased from 48 sellers in interstate and foreign commerce, but failed to 
make full payment promptly of the agreed purchase prices or balances 
thereof, in the total amount of $525,028.10. 

At this hearing, the Complainant withdrew its allegation with respect 
to one of the 217 lots, and, as to approximately 103 of the 217 lots, the 
parties agreed that Respondent had made full payment of $226,219.85 
for them. Although the final payments were from two to 10 months be- 
yond the due date calculated by the Complainant, with respect to ap- 
proximately 113 lots, the parties agreed that the amount of $296,947.75 
remained unpaid, in whole or in part, which indebtedness represented 
Respondent’s failure to make full payment promptly of the agreed pur- 
chase prices, or balances thereof, to 22 shippers. 

10. As more fully set forth in Paragraph 6 of the Complaint, during 
July, 1980, through October, 1980, Respondent received and accepted 
19 lots of perishable agricultural commodities purchased from five 
sellers, in interstate commerce, but failed to make full payment prompt- 
ly of the agreed purchase prices in the amount of $96,352.08, until from 
two to five months after payment was due. 

11. The Respondent’s president, Mr. Cameron Dale, testified on his 
own behalf. Prior to his then current financial straits, the Respondent 
had engaged in business activities totaling approximately $80 million a 
year. During the period 1979 and 1980 he did approximately $7-$8 mil- 
lion in package volume. 

Mr. Dale explained that at one time he had a $750,000 line of credit 
with United California Bank, which line of credit was either terminated 
or used by the bank to fulfill other obligations. Mr. Dale attempted to re- 
vamp his operations, borrowed $400,000 against other property which 
he owned, and anticipated that other investors would come into the busi- 
ness. He thought at one time that he had a working arrangement but he 
believed the bank reneged on such arrangement. (TR 118) 

12. Among the Respondent’s creditors was Western Growers Associa- 
tion, which at one time had approximately $400,000 owed to their grow- 
ers. Respondent’s Exhibit C is indicative of Respondent’s efforts to extri- 
cate itself from its financial situation and is a suggested agreement set- 
tlement with Western Growers Association with respect to payment of 
the indebtedness owed the members of the trade association. 

13. Respondent’s Exhibit B is a communication from the Security Pa- 
cific Bank offering an agreement to lend, which expired by its terms, on 
August 7, 1981. In essence, such proposal contemplated an agreement 
between the bank, Western Growers Association and the Respondent 
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whereby proceeds from accounts receivable totaling at least $125,000 
would be assigned to the bank from companies having creditworthiness. 
Another condition of the loan was that the United States Department of 
Agriculture and the California Agricultural Department accept such 
agreements and suspend their efforts towards revocation of the Re- 
spondent’s license. (TR 120) 

14. Mr. Dale did not regard Respondent’s situation as one of fiscal ir- 
responsibility inasmuch as Respondent’s accounts receivable,‘ as well as 
its other assets, appeared to be more than sufficient to satisfy its 
creditors. (Exhibit 4, TR 33) However, the record does not persuasively 
establish the Respondent’s evaluation of its own financial situation. For 
instance, the extent to which the accounts receivable would be collectible 
is not known. The Complainant maintained that they were only 50 per- 
cent collectible, and the Respondent maintained that they were approxi- 
mately 80 to 90 percent collectible. (TR 114, 127) Furthermore, Mr. Dale 
indicated that he had approximately $400,000 owed him in brokerage 
fees. (TR 113) However, persuasive documentation to support this con- 
tention was not made a part of the record herein. The Respondent re- 
garded its approximate indebtedness of $500,000 as a small amount in 
comparison to its previous volume of operation. (TR 139) This may be 
true, but even as late as the oral hearing date, the Respondent could not 


demonstrate that it was in a position to pay off its existing creditors ” 
nor was it in a position to demonstrate that its future business activities 
would result in full and prompt payment to future suppliers. (TR 123) 
Mr. Dale indicated in his testimony: 


“It would be impossible for anyone to loan money to a com- 
pany that did not have a license and to be able to pay it 
back.” (TR 120) 


15. In accordance with the published case law of the Department of 
Agriculture, the acts of Respondent in failing to make full payment 


1. Mr. Leming, who conducted the initial investigation, indicated that in December, 
1980, Respondent had current receivables of $400,000 (TR 33); and Mr. Frazier (TR 55) 
had reviewed an unaudited financial statement as of March 31, 1981, reflecting accounts 
receivable of $848,000 (TR 84), but he indicated that Respondent had told him that of that 
amount only $400,000 was 100 percent collectible (TR 66). Apparently both the Bank and 
the Western Growers Association had reviewed the collectibility of the $848,000 accounts 
receivable. The results of those reviews are not clear from the record (TR 63 and 64). 

2. Mr. Frazier’s testimony, which reflects the Department’s policy, reflects that 
although there is no law against it, and no regulation prohibiting it, the Department 
frowns on situations where a licensee hypotheticates its current receivables to a bank (TR 
94, 103) so as to give the bank priority of payment ahead of produce creditors. 
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promptly of the agreed purchase prices, as set forth in Findings of Fact 9 
and 10, supra, constitute willful, flagrant and repeated violations of Sec- 
tion 2 of the Perishable Agricultural Commodities Act. 


CONCLUSIONS 


The Respondent’s efforts to revamp its operations in order to meet its 
financial obligations are commendable. In situations such as this, involv- 
ing large amounts of money owed to numerous suppliers, it is to every- 
one’s advantage if the debtor is able to function in a manner compatible 
with paying off its creditors. However, the evidence of record in this pro- 
ceeding does not show that this Respondent could reasonably be ex- 
pected to be in a position to pay off its creditors even if it continued in 
business, absent reorganization and credit arrangements. The continued 
operation in business of this Respondent could, under the circumstances 
of record, lead to additionally unpaid suppliers. 

The Department of Agriculture in its published decisions has set down 
certain precedents which have not been shown to be illegal. As was 
touched upon by the Respondent at the oral hearing, the initiation of 
complaints of this nature may involve a certain amount of discretionary 
action. When such discretion is exercised and there is nothing illegal 
about it, and where there has been no showing that published precedents 
should not be followed, then the application of such principles is manda- 
tory. 

The extent of, and the imposition of, sanctions is a discretionary mat- 
ter lying within the jurisdiction of the Department of Agriculture. 

A recent decision, In re Alex’s Produce, Respondent, PACA Docket No. 
2-5630 (February 3, 1982) sets forth the following: 


“Respondent on appeal does not challenge the facts as to 
its violations, but contends that the sanction for the viola- 
tions should be a suspension order of not more than 90 
days rather than a revocation order. Respondent’s argu- 
ment is consistent with the Department’s settled sanction 
policy in ‘slow pay’ cases under the Act, under which a sus- 
pension order, rather than a revocation order, has been is- 
sued. In re American Fruit Purveyors, Inc., 38 Agric. Dec. 
1372, 1385-88 (1979), aff'd per curiam, 630 F.2d 370, 374 
(5th Cir. 1980), cert. denied, 101 S. Ct. 1701 (1981); In re 
L.R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 
1119 (1978); In re Southwest Produce, Inc., 34 Agric. Dec. 
160, 175-77, affd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 
133-34, affd per curiam, 524 F.2d 977 (5th Cir. 1975); ac- 
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cord, In re Connecticut Celery Co., 40 Agric. Dec. 1131, 
1152-53 (1981). 


Accordingly, respondent’s license should be suspended 
rather than revoked. In view of the large number of viola- 
tions, the lengthy delays in payment, the substantial 
amount of money involved, and the opportunity given to 
respondent to achieve compliance, respondent’s license 
should be suspended for 70 days, to be consistent with pri- 
or precedents.” 


In the Alex’s Produce case the respondent’s license was suspended for 
70 days. 


The record in the subject case amply supports the conclusion that the 
Respondent violated Section 2 (4) of the Perishable Agricultural Com- 
modities Act in failing to make full payment promptly of the agreed pur- 
chase prices for produce purchased, as more fully set forth in Findings of 
Fact, supra. 

As pointed out by the Complainant on brief, the Respondent’s problem 
is compounded by the revocation of its California Produce Dealer’s 
license and by its allowing its brokers license to terminate by failing to 
pay the license fee due by July 15, 1981. Under the circumstances it 
hardly seems likely that Respondent would be in a position to ameliorate 
its financial difficulties much less pay any of the shippers or growers the 
large amounts of money still owed them. This is not to say that the Re- 
spondent is precluded from doing so, or that it already may have done 
so, but the record evidence does not show that. If the Respondent were 
in a position to collect the large amounts owed it on its brokerage ac- 
counts, it, of course, would be in a position to pay off its creditors. Were 
the record evidence to have shown this I would be inclined to follow the 
70 days suspension sanction set forth In re Alex’s Produce, supra. How- 
ever, on the present state of the record of this proceeding I believe that 
revocation of Respondent’s license is the proper sanction in this matter. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision be- 
comes final. Pursuant to the Rules of Practice, this Decision shall be- 
come final 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provided in 
the Rules of Practice (7 C.F.R. 1.130 et seq.). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on April 1, 1982.--Ed.] 
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(No. 21,469) 


Inre V.P.C., INC., t/a PETER T. GLAKAS PRODUCE. PACA Docket No. 
2-5844. Decided April 14, 1982. 


Failure to pay promptly—Application for license, denial of 


Respondent’s failure to make full payment promptly for numerous transactions constitute 
willful, repeated and flagrant violations of the Act. Therefore, respondent’s applica- 
tion for a PACA license is denied. 


Victor W. Palmer, Administrative Law Judge 
Edward M. Silverstein, for complainant 
Paul L. Pascal, for respondent 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which Administra- 
tive Law Judge Victor W. Palmer filed an initial decision and order on 
January 19, 1982, finding that respondent has committed repeated and 
flagrant violations of § 2 (4) of the Act (7 U.S.C. § 499b (4) ), and deny- 
ing respondent’s application for a license. 

On March 8, 1982, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).* On March 26, 1982, the Hearing Clerk referred the case to the 
Judicial Officer for decision. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d)), was requested by respondent, but is denied inas- 
much as the issues raised on appeal are covered by prior precedents, the 
case has been fully briefed, and oral argument would appear to serve no 
useful purpose. 

Upon a careful consideration of the record in this proceeding, Judge 
Palmer’s initial decision is adopted herein (with a few minor changes and 
additions), followed by additional conclusions by the Judicial Officer. 
The final order is identical to Judge Palmer’s order, except that the ef- 
fective date has been changed in view of the appeal. 


* The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 


~ 


5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory pro- 
grams since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating 
to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator of 
the Packers and Stockyards Act regulatory program). 


reprinted in 
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ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 
PRELIMINARY STATEMENT 


This is a combined disciplinary and Notice to Show Cause proceeding 
brought pursuant to the provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter “the 
PACA”), the Regulations promulgated pursuant to the PACA (7 CFR 
46.1 through 46.45), and the Rules of Practice Governing Formal Adju- 
dicatory Administrative Proceedings Instituted By the Secretary (7 CFR 
1.130 through 1.151; hereinafter “the Rules of Practice”). The proceed- 
ing was instituted by a complaint and Notice to Show Cause (hereinafter 
jointly referred to as “complaint”) filed on August 28, 1981, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. The complaint alleges that 
V.P.C., Inc. t/a Peter T. Glakas Produce, (hereinafter “V.P.C., Inc.” or 
“respondent”), violated section 2 of the PACA (7 U.S.C. 499b) repeatedly 
and flagrantly by failing to make full payment promptly of agreed pur- 
chase prices for fresh fruit and produce purchased in interstate com- 
merce in the course of over 300 separate transactions. The complaint 
further charges that respondent’s ongoing course of conduct indicates it 
will continue to violate the PACA and necessitates: (1) the entry of a 
finding that respondent repeatedly and flagrantly violated the Act; and 
(2) for that reason, the denial of its pending application for a new li- 
cense. 

Respondent filed an answer on October 20, 1981, in which it denied 
violating the PACA. 

Oral hearing was held before me on November 10, 1981, in Washing- 
ton, D.C. Complainant was represented by Edward M. Silverstein, Esq., 
Office of the General Counsel, U.S. Department of Agriculture, Wash- 
ington, D.C. 20250. Respondent was represented by Anton M. Weiss, 
Esq., Pascal, Weiss, Peartree & Habbert, Chartered, 1008 Pennsylvania 
Avenue, S.E., Washington, D.C. 20003. At the hearing, complainant 
introduced evidence as to 580 transactions which allegedly involved 
violations of the PACA by respondent. Of the original 333, complainant 
submitted evidence on 332; moreover, to support its allegation that re- 
spondent was continuing to violate the PACA, complainant introduced 
evidence relating to 248 additional violations. Briefing was completed 
on December 30, 1981. 

Upon consideration of the evidence of record, the findings and conclu- 
sions proposed by the parties, and their supporting briefs, an order is be- 
ing entered granting the sanctions sought by the complainant. 
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Pertinent Statutory Provisions 


Sec. 2 (4) of the PACA (7 U.S.C. § 499b). 


It shall be unlawful in or in connection with any trans- 
action in interstate or foreign commerce- 


KR Ki KR, K De® 


(4) For any commission merchant, dealer, or broker to 
make, for a fraudulent purpose, any false or mislead- 
ing statement in connection with any transaction in- 
volving any perishable agricultural commodity which 
is received in interstate or foreign commerce by such 
commission merchant, or bought or sold, or con- 
tracted to be bought, sold, or consigned, in such com- 
merce by such dealer, or the purchase or sale of which 
in such commerce is negotiated by such broker; or to 
fail or refuse truly and correctly to account and make 
full payment promptly in respect of any transaction in 
any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable 
cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection 
with any such transaction; 


Sec. 4 (a) of the PACA (7 U.S.C. § 499d). 


(a) Whenever an applicant has paid the prescribed fee 
the Secretary, except as provided elsewhere in this 
Act, shall issue to such applicant a license, which shall 
entitle the licensee to do business as a commission 
merchant and/or dealer and/or broker unless and until 
it is suspended or revoked by the Secretary in accord- 
ance with the provisions of this Act, or is automat- 
ically suspended under section 7 (d) of this Act, but 
said license shall automatically terminate on any anni- 
versary date thereof unless the annual fee has been 
paid: Provided, That notice of the necessity of paying 
the annual fee shall be mailed at least thirty days be- 
fore the anniversary date: Provided, further, That if 
the annual fee is not paid by the anniversary date the 
licensee may obtain a renewal of that license at any 
time within thirty days by paying the fee provided in 
section 3 (b), plus $5, which shall be deposited in the 
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Perishable Agricultural Commodities Act fund pro- 
vided for by section 3 (b): 


And provided further, That the license of any licensee 
shall terminate upon said licensee, or in case the 
licensee is a partnership, any partner, being dis- 
charged as a bankrupt, unless the Secretary finds 
upon examination of the circumstances of such bank- 
ruptcy, which he shall examine if requested to do so 
by said licensee, that such circumstances do not war- 
rant such termination; 


(d) The Secretary may withhold the issuance of a li- 
cense to an applicant, for a period not to exceed thirty 
days pending an investigation, for the purpose of de- 
termining (a) whether the applicant is unfit to engage 
in the business of a commission merchant, dealer, or 
broker because the applicant, or in case the applicant 
is a partnership, any general partner, or in case the ap- 
plicant is a corporation, any officer or holder of more 
than 10 per centum of the stock, prior to the date of 
the filing of the application engaged in any practice of 
the character prohibited by this Act or was convicted 
of a felony in any State or Federal court, or (b) 
whether the application contains any materially false 
or misleading statement or involves any misrepre- 
sentation, concealment, or withholding of facts re- 
specting any violation of the Act by any officer, agent 
or employee of the applicant. If after investigation the 
Secretary believes that the applicant should be re- 
fused a license, the applicant shall be given an oppor- 
tunity for hearing within sixty days from the date of 
the application to show cause why the license should 
not be refused. If after the hearing the Secretary finds 
that the applicant is unfit to engage in the business of 
a commission merchant, dealer, or broker because the 
applicant, or in case the applicant is a partnership, 
any general partner, or in case the applicant is a cor- 
poration, any officer or holder of more than 10 per 
centum of the stock, prior to the date of the filing of 
the application engaged in any practice of the charac- 
ter prohibited by this Act or was convicted of a felony 
in any State or Federal court, or because the applica- 
tion contains a materially false or misleading state- 
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ment made by the applicant or by its representative 
on its behalf, or involves a misrepresentation, conceal- 
ment, or withholding of facts respecting any violation 
of the Act by any officer, agent, or employee, the Sec- 
retary may refuse to issue a license to the applicant. 


Sec. 8 (a) of the PACA (7 U.S.C. § 499h). 


(a) Whenever (a) the Secretary determines as pro- 
vided in section 6 that any commission merchant, 
dealer, or broker has violated any of the provisions of 
section 2, or (b) any commission merchant, dealer, or 
broker has been found guilty in a Federal court of hav- 
ing violated section 14 (b) of this Act, the Secretary 
may publish the facts and circumstances of such viola- 
tion and/or, by order, suspend the license of such of- 
fender for a period not to exceed ninety days, except 
that, if the violation is flagrant or repeated, the Secre- 
tary may, by order, revoke the license of the offender. 


Pertinent Regulations 


Sec. 46.2 (aa). 


‘Full payment promptly’ is the term used in the 
[PACA] in specifying the period of time for making 
payment without committing a violation of the 
[PACA]. ‘Full payment promptly,’ for the purpose of 
determining violations of the [PACA], means: 


zxwekekkk * 


(5) Payment for produce purchased by a buyer, within 
10 days after the day on which the produce is ac- 
cepted. 


x*wekwekkk * 


(9) * * * Provided, however, That as an exception 
to subparagraphs (1) through (9) of this paragraph, the 
parties may, by express agreement at the time the 
contract is made, provide a different time for pay- 
ment, and if they have so agreed, then payment with- 
in the time provided shall constitute ‘full payment 
promptly: Provided further, That the party claiming 
the existence of such express agreement as to time of 
payment shall have the burden of proving it. 
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FINDINGS OF FACT 


1. Respondent is a Virginia corporation whose address is 1309 Fifth 
Street, N.E., Washington, D.C. 20002 (Complaint 93; Answer $2). Re- 
spondent’s principal, Peter T. Glakas, has been in the fruit and vegetable 
business for thirty-five years (Transcript pg. 67). 

2. Pursuant to the licensing provisions of the PACA, license number 
791138 was issued to respondent on April 13, 1979. This license was re- 
newed annually but terminated on April 13, 1981, pursuant to Section 
4 (a) of the PACA, when respondent, through excusable neglect, failed to 
pay the required annual license fee (Complaint $4; Answer 93; 7 U.S.C. 
499d (a) ). 

3. Respondent failed to make full payment promptly for fresh fruits 
and vegetables it purchased, received, and accepted from sellers in trans- 
actions in interstate and foreign commerce in the following respects: 


a) On February 19, 1981, Michael A. Clancy, Marketing 
Specialist for the Regulatory Branch, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States 
Department of Agriculture, reviewed and examined re- 
spondent’s accounts payable, invoices, and other of its rec- 
ords, and, on that basis, ascertained that respondent then 
owed $123,523.94 for 333 lots of produce purchased, re- 


ceived, and accepted by respondent from 16 sellers during 
the period March 1979 through February 17, 1981, that 
had by then become overdue, the produce having been ac- 
cepted by respondent more than ten days earlier without 
an express agreement at the time of the purchase contract 
providing a different time of payment (7 CFR § 46.2 
(aa) ). 


b) Subsequent to the filing of the complaint on August 
28, 1981, Mr. Clancy again reviewed and examined re- 
spondent’s accounts payable, invoices, and other of its rec- 
ords and ascertained, as of September 11, 1981, that of the 
$123,523.94 owed in February 1981 for 333 transactions, 
the sum of $35,679.50 remained unpaid in respect to 58 of 
those transactions (Complainant’s Exhibit No. 1). He fur- 
ther found that since the prior examination of records, re- 
spondent purchased produce in 247 additional transac- 
tions in commerce for which it failed to make full payment 
within ten days of acceptance and for which $63,812.56 
was past due and unpaid which, when added to amounts 
owed on the earlier transactions, totaled $99,492.06 that 
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was then overdue in the absence of the express agreements 
contemplated by 7 CFR§ 46.2 (aa) (9). 


4. Respondent admits that during the period March 1979 through 
September 1981, it purchased, received and accepted 580 lots of produce 
from 18 sellers for which it did not make payment within ten days as 
ordinarily required by the regulation, but that these transactions came 
within the exception set forth in 7 CFR § 46.2 (aa) (9). Respondent sup- 
plied evidence that its suppliers have dealt with respondent for many 
years and, almost without exception, have informally extended credit 
terms; that it is not customary in the Washington area for suppliers to 
be paid within ten days; that eventually respondent’s suppliers are paid, 
albeit slowly; and that, other than one reparation proceeding under the 
PACA, respondent has never been sued for failing to pay a supplier 
(Transcript 34-35 and 69-70). 

5. The officials who administer the PACA admitted in their testi- 
mony that a practice has grown in the Washington area for suppliers to 
customarily give buyers up to thirty days to settle accounts (Transcript 
41). However, in recommending the entry of a finding that respondent 
has committed repeated and flagrant violations of the PACA, they did 
so on the basis that, as shown by Complainant’s Exhibit No. 2, respond- 
ent’s payments were often a year or more late with most being over two 
or three months late (Transcript 51-52 and 101-102). Furthermore, the 
ratio of respondent’s payables to receivables was two to one (Transcript 
52). In administering the regulations pursuant to the PACA, these of- 
ficials have interpreted the exception to the regulations’ requirement for 
payment within ten days where “the parties ... , by express agreement 
at the time the contract is made, provide a different time for payment” 
to have been met, in lieu of explicit contractual terms, by notations on a 
seller’s invoice or a broker’s memorandum of sale, such as “payment is 
due within 30 days” (Transcript 64-65). They do not, however, accept 
statements obtained from suppliers subsequent to the time when pay- 
ment became due under the regulation, and would therefore reject Re- 
spondent’s Exhibit No. 2. 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly of the 
agreed purchase prices for the 580 lots of produce it purchased, received 
and accepted from 18 sellers during the period March 1979 through Sep- 
tember 1981, constitute willful, flagrant and repeated violations of sec- 
tion 2 of the PACA (7 U.S.C. 499b). In consequence thereof, a finding 
should be entered to that effect and respondent’s application for a new 
PACA license should be denied. 
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These conclusions are based upon careful consideration of the underly- 
ing purpose of the PACA, the nature of the proven violations and the ap- 
propriateness of the sanctions sought. 

A. The underlying purpose of the PACA 

As noted above, this is a disciplinary proceeding brought pursuant to 
section 8 of the PACA (7 U.S.C. 499h). The PACA was enacted to regu- 
late and control the merchandising of fresh fruits and vegetables. 71 
Cong. Rec. $2163 (May 29, 1929). Its passage was occasioned by the 
severe losses that shippers and growers were suffering due to unfair 
practices on the part of commission merchants, dealers, and brokers. 
H.R. Rep. 1041, 71st Cong., 2d Sess. (1930). Its primary purpose was to 
provide a practical remedy to small farmers and growers who were vul- 
nerable to the sharp practices of financially irresponsible and unscrupu- 
lous brokers in perishable agricultural commodities.' Chidsey v. Guerin, 
443 F.2d 584 (6th Cir. 1971); O'Day v. George Arakelian Farms, Inc., 
536 F.2d 856 (9th Cir. 1976). “Accordingly, certain conduct by commis- 
sion merchants, dealers, or brokers [was] declared to be unlawful. 7 
U.S.C. § 499b.” Id. at 858. Enforcement is effectuated through a system 
of licensing with penalties for violation. H. Rep. 1041, 71st Cong., 2d 
Sess. (1930) 3. See, also, George Steinberg and Son, Inc. v. Butz, 491 
F.2d 988 (2d Cir. 1974), cert. den., 419 U.S. 830 (1974). 

B. Respondent’s violations of the PACA 

Section 2 (4) of the PACA (7 U.S.C. 499b (4) ) makes it unlawful, inter 
alia, for any commission merchant, dealer, or broker ? to fail to “make 
full payment promptly” of its obligations in transactions involving 
perishable agricultural commodities in interstate commerce. 

“Full payment promptly” is defined by the Department (7 CFR 
§ 46.2 (aa) (5) ) as requiring payment of the agreed purchase prices for 
produce within 10 days after the day on which the produce is accepted. 

Complainant has proven that the respondent violated the PACA and 
the Regulations by failing to make full and prompt payment of the 
agreed purchase prices in 580 transactions involving perishable agricul- 
tural commodities in interstate commerce, for a total of $187,336.50. In 
light of the clear evidence adduced at the hearing that respondent has 
repeatedly failed to make prompt payment for produce due to its chronic 
lack of capital, its violations of the Act have been established to be fla- 
grant and in direct conflict with the congressional goal of protecting the 


1. It has also been held that Congress intended by enactment of the PACA, to establish 
bars to preclude all but financially responsible persons from engaging in the businesses 
subject to the PACA. Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. den., 389 U.S. 
835 (1967); Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 1255, 1257 (5th 
Cir. 1975). 

2. These terms are defined in 7 U.S.C. 499a (5), (6) and (7). 
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industry from the financially irresponsible. Zwick v. Freeman, 373 F.2d 
110, 115 (2d. Cir.) cert. den. , 389 U.S. 835 (1967); Marvin Tragash Co. v. 
United States Dept. of Agri., 524 F.2d 1255 (5th Cir. 1975). 

Respondent’s defense is that it had express agreements extending it 
credit beyond the 10 day period mandated by the regulations. But it has 
the burden of proving the existence of such express agreements under 
the controlling Departmental regulation (7 CFR 46.2 (aa) (9) ): 


... the parties may, by express agreement at the time the 
contract is made, provide a different time for pay- 
ment, .. . (but) the party claiming the existence of such ex- 
press agreement as to time of payment shall have the 
burden of proving it. 


While such an agreement need not be in writing, it “must be reached at 
the time the contract is made, or it is meaningless for regulatory pur- 
poses.” The Connecticut Celery Co., 40 Agric. Dec. 1131, 1137 (1981). 
Thus, agreements made after a contract is entered into do not cure the 
already existing violation. American Fruit Purveyors, 38 Agric. Dec. 
1372, 1382 (1979), affd., 630 F.2d 370 (5th Cir. 1980), cert. den., 450 
U.S. 997 (1981).?* The basis for such a rule is that, after a buyer has the 
produce, the parties are not dealing on equal terms: 


The seller can no longer refuse to sell; the buyer is the only 
one with options, i.e., he can pay or not pay, as agreed. 
Thus the buyer would have an unfair advantage in any 
negotiations on payment terms after delivery. In order to 
ensure that the parties deal on equal terms, the regulations 
prohibit changes after the contract is made. The Connec- 
ticut Celery Co., supra, 40 Agric. Dec. 1131, 1138. 


This rationale eliminates the probative value of the statements (Re- 
spondent’s Exhibit No. 2) respondent obtained from its suppliers in 
which they later acquiesced to its late payments. Respondent admits it 
did not have discussions with any of its suppliers at the time of purchase 
concerning extensions of credit terms beyond the ten days specified by 
regulation (Transcript 81-84). 

Respondent has therefore failed to meet its burden of proving such ex- 
press agreements. 

To the contrary, the record evidence does show that when respondent 
was incorporated, it was in debt in the amount of $125,000 and has con- 
sistently remained in debt by that same approximate amount (Tran- 

2a. Accord: In re M & H Produce Co., 34 Agric. Dec. 700, 743 (1975), aff'd mem., 549 
F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977). 
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script 74). It also reflects that it is customary in the Washington, D.C. 
produce market to make payment within 30 days (Transcript 41); but 
that respondent typically withheld payment for 3 months or more; 
failed to fully satisfy obligations for as long as 20 months (Complain- 
ant’s Exhibit Nos. 1, 2, and 3); and, by its conduct, compelled some of its 
suppliers to require payment on delivery (Transcript 78-80). 

To characterize this as a “slow pay case”, as respondent suggests, is 
misleading. Complainant’s Exhibit No. 1 shows that on August 28, 1981, 
respondent still owed $35,679.50 to 5 sellers for 58 lots of produce that 
had been overdue at the time of the first investigative review on Feb- 
ruary 19, 1981; with one having become two year’s overdue by that time. 
Moreover, Complainant’s Exhibit No. 3 shows that by the time of the 
second review, respondent owed 10 sellers $63,585.71 for 248 lots of ad- 
ditional produce that became overdue subsequent to the first review. 

Respondent’s failures to make timely payment, as alleged in the com- 
plaint and proved at the hearing, are clearly in violation of the prohibi- 
tions of section 2 of the PACA (7 U.S.C. 499b). Atlantic Produce, 35 
Agric. Dec. 1631 (1976), affd mem., 568 F.2d 772 (4th Cir.) cert. den., 
439 U.S. 819 (1978). Moreover, the numerous violations committed by 
respondent constitute flagrant and repeated violations of the PACA. 
American Fruit Purveyors v. United States, 630 F.2d 370, 373-374 (5th 
Cir. 1980); George Steinberg and Son, Inc. v. Butz, supra.’ Furthermore, 
these violations were willful. A violation is willful if, irrespective of evil 
motive or erroneous advice, a person intentionally does an act prohibited 
by a statute or if a person carelessly disregards the requirements of a 
statute. Henry S. Shatkin, 34 Agric. Dec. 236, 263-269; Goodman v. 
Benson, 286 F.2d 896 (7th Cir. 1961).‘ The length of time over which the 


3. See also, Zwick v. Freeman, supra, 373 F.2d 110, 115; Reese Sales Company v. 
Hardin, 458 F.2d 183 (1972); Atlantic Produce, supra, 35 Agric. Dec. 1631; J. H. Norman 
& Sons Distributing Co., 37 Agric. Dec. 705, 709 (1978): 


Respondent’s violations are malum prohibitum — not malum in se. Accord- 
ingly, there is no inconsistency between the finding that [respondent] con- 
ducted himself responsibly and honorably, and the finding that respondent’s 
failure to pay over $48,000 for produce in 73 transactions and $220 in 
brokerage fees in 20 transactions constitutes repeated, flagrant and wilful 
violations of the Act. 


See also, Eastern Produce Co. v. Benson, 278 F.2d 606, 610 n 6 (3d Cir. 1960); In re Catan- 
zaro, 35 Agric. Dec. 26, 31 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 
Agric. Dec. 467; In re M. & H. Produce Co., 34 Agric. Dec. 700, 747-48 (1975), aff'd mem., 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977). 

4. See also, American Fruit Purveyors v. United States, supra, 630 F.2d 370 at 374: 
“Under PACA, an action is willful if a prohibited act is done intentionally, irrespective of 
evil intent, or done with careless disregard of statutory requirements.” 
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violations occurred makes it clear that respondent knew or should have 
known that continued operation would compound its violations of the 
PACA. The operators of respondent were aware of the Act’s require- 
ments and yet continued to operate and to violate the PACA. In essence, 
respondent was operating on the money of those who sold to it. If re- 
spondent wanted to operate it was obligated under the PACA to make 
sure that it had sufficient capitalization to enable it to make prompt pay- 
ment. J. H. Norman & Sons Distributing Co., supra, 37 Agric. Dec. 705. 
It did not and, consequently, could not pay the shippers on time. Under 
these circumstances, respondent was clearly operated in deliberate dis- 
regard of the payment requirements of the PACA, and respondent's vio- 
lations must be construed as willful. Respondent’s explanation that it 
was not paid on time by its customers is not available as a defense in a 
disciplinary proceeding under the PACA. Baltimore Tomato Company, 
Inc., 39 Agric. Dec. 412 (1980), and the cases cited therein. 
C. Sanction 

As sanction for respondent’s violations, complainant seeks the entry of 
a finding that respondent committed repeated and flagrant violations of 
the PACA. Complainant presented testimony by Mr. James R. Frazier 
who discussed the decisive factors underlying complainant’s decision to 
recommend this sanction.® Those factors included: number of violations; 
seriousness of violations; impact of violations on the industry as a whole; 
the interests of the Secretary in ensuring that the trust relationship 
which exists between members of the industry—the basis for virtually 
every transaction in this multibillion dollar industry—is maintained; re- 
spondent’s ratio of receivables to payables; length of time of late pay- 
ments; respondent’s inability to pay Sol Salin’s, Inc., its admitted liabil- 
ity; the need to remove respondent as a threat to the industry; and the 
deterrent effect of the issuance of this sanction. Taking all these factors 
into consideration, the sanction sought by complainant should be 
granted. J. H. Norman & Sons Distributing Co., supra. 

In addition to the disciplinary sanction, complainant seeks denial of 
respondent’s PACA license application. 


5. Among factors not considered was the effect of such a finding on those responsibly 
connected with the respondent corporation. Such a factor is not material or relevant to this 
proceeding. Atlantic Produce, supra, 35 Agric. Dec. 1631; Marvin Tragash Co. v. United 
States Dept. of Agr., supra, 524 F.2d 1255, 1258-1259. See, also, J. H. Norman & Sons 
Distributing Co., supra, 37 Agric. Dec. 705, 715: 


Unfortunately for [respondent], he chose to engage in business in the regu- 
lated agricultural marketing system, which is probably the only field in 
which inability to pay one’s bills in [sic] unlawful (or even dishonorable). 
Debtor’s prisons are archaic; bankruptcy has lost its stigma; but the failure to 
pay for fruits and vegetables in commerce is unlawful (7 U.S.C. 499b (4) ). 
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Justification for this request is also found in Mr. Frazier’s testimony. 
Specifically, Mr. Frazier testified that the grounds for the issuance of a 
disciplinary sanction are also applicable here. In addition, he advised 
that the industry would regard the issuance of a PACA license to this ap- 
plicant as an attestation by the Secretary that the respondent would in 
the future abide by the fair trading standards of the PACA. In light of 
respondent’s history of wilful, multiple violations, arising out of chronic, 
unresolved deficiencies in its cash flow, the Secretary should not be the 
author of such a tenuous and unwarranted attestation. 
For these reasons, respondent’s application must be denied. Pappas 
Produce, 36 Agric. Dec. 684 (1977). The following Order shall therefore 
be entered. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondent, on appeal, challenges the adequacy of the evidentiary 
basis for Judge Palmer’s findings and conclusions, but they are sup- 
ported by strong, uncontradicted evidence. 

Respondent’s principal, Mr. Glakas, admits that he did not enter into 
any express arrangements to extend the 10-day payment period in the 
regulations (Tr. 81-84). For example, he testified (Tr. 81, 84): 


Q You entered into no arrangement to extend the 10- 
day period at the time you had these transactions; is that 
correct? 


A Correct. 
x «wkeKwKK wk kK KX 


Q Well, in essence, what you testified to is you never 
really negotiated any specific credit terms with these peo- 
ple. 


A Exactly correct. 


The most that can be said on behalf of respondent is that a number of 
sellers would not enter into new transactions with respondent unless it 
paid its prior debts within, e.g., five or six weeks (Tr. 82-84), and if it 
did pay in that manner, they would sell additional produce to respond- 
ent. That might give rise to an implied agreement to extend the 10-day 
payment requirement, but it is not the equivalent of an express agree- 
ment for delayed payment, as required by the regulations. 

An implied agreement to extend the 10-day payment period is not rele- 
vant in determining whether the Act has been violated since the regula- 
tions were amended to require an express agreement, 37 Fed. Reg. 
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14561 (1972), following the decision in Jn re American Fruit Purveyors, 
Inc., 30 Agric. Dec. 1542, 1557-61 (1971), holding that an implied 
agreement was sufficient under the then existing regulations. 

Respondent relies on written statements by many of its suppliers stat- 
ing that their terms with respondent for payment exceed 10 days, that 
respondent is meeting their payment terms and that respondent has not 
violated the Act (Resp. Ex. 2). These are without probative value for a 
number of reasons. 

First, as stated above, respondent’s principal, Mr. Glakas, admits that 
he entered into no express agreements for an extension of the 10-day 
payment period. That admission is decisive against respondent, as a mat- 
ter of law. 

Second, the statements do not refer to express agreements for an ex- 
tension of the 10-day payment period and, therefore, they are not con- 
trary to Mr. Glakas’ admission, referred to above. 

Third, the statements are unsworn and were admittedly prepared by 
respondent’s counsel. Accordingly, they have no probative value here. 
See In re Ben Gatz Co., 38 Agric. Dec. 1038, 1044-45 (1979).° 

Although respondent has excuses for its payment violations, it has re- 
peatedly been held under the Act that all excuses are routinely rejected 
in determining whether payment violations occurred or whether viola- 
tions were wilful since “the Act calls for payment—not excuses.” ’ As in 

6. The particular suppliers to whom respondent is indebted have a strong motive for 
wanting respondent to continue in business, without interruption, since they may suffer 
financial loss if respondent is unable, eventually, to make full payment of their claims. But 
the Secretary must consider the broader public interest, involving thousands of suppliers 
and licensees throughout the country. See In re Catanzaro, 35 Agric. Dec. 26, 34-35 
(1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467. 

7. In re The Connecticut Celery Co., 40 Agric. Dec. 1131, 1138-40 (1981) (non-payment 
because respondent lost a major sales account); In re United Fruit and Vegetable Co., 40 
Agric. Dec. 396, 404 (1981) (non-payment because of financial difficulties), aff'd, No. 
81-1554 (8th Cir. Jan. 21, 1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 113 (1981) 
(non-payment because respondent lost a major sales account and a large supplier changed 
its course of dealing with respondent, demanding cash on delivery), aff'd mem., No. 
81-1446 (D.C. Cir. Jan. 19, 1982); In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) (non- 
payment because of strike and failure of others to pay respondent), aff'd, No. 80-3406 (6th 
Cir. Dec. 18, 1981); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 
(1978) (non-payment because of failure of others to pay respondent); In re Catanzaro, 35 
Agric. Dec. 26, 31 (1976) (non-payment because of railroad strike), aff'd, No. 76-1613 (9th 
Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re George Steinberg & Son, Inc., 32 
Agric. Dec. 236, 266-68 (1973) (non-payment because of financial difficulties), aff'd, 491 
F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); accord, In re C. B. Foods, Inc., 40 
Agric. Dec. 961, 969 (1981) (non-payment because respondent lost a major sales account 
and three large suppliers would no longer extend credit), aff'd mem., No. 81-2197 (3d Cir. 
Mar. 29, 1982); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 (1976) 
(non-payment because of financial difficulties), aff'd mem., 568 F.2d 772 (4th Cir.), cert. 
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the case of failure to make full payment, excuses as to why payment 
could not be made promptly are ignored since “the Act calls for pay- 
ment—not excuses.” ® 

The reasons why all excuses are rejected in payment violation cases 
under the Perishable Agricultural Commodities Act, and why they are 
not regarded as mitigating circumstances, are set forth in In re Esposito, 
38 Agric. Dec. 613, 632-40 (1979). 

The Perishable Agricultural Commodities Act was enacted at the re- 
quest of the regulated industry. It is the only regulatory program admin- 
istered by the Department paid for by the regulated industry through li- 
cense fees. Payment violations are the very heart of the regulatory pro- 
gram. The industry desires and supports a toughminded administration 
of the Act which requires full and prompt payment irrespective of the 
reasons for non-payment or late payment. See Campbell, “The Perish- 
able Agricultural Commodities Act Regulatory Program,” in 1 Agricul- 
tural Law §§ 4.01, 4.08-09 (J. Davidson ed. 1981). 

Congress has recognized that the Perishable Agricultural Commod- 
ities Act “is admittedly and intentionally a ‘tough’ law,” and that “[iJn 
spite of the strictness of some of the provisions of the law, the act and its 
administration by the Department of Agriculture have won the almost 
unanimous approval of this important food distributing industry and 
now have its virtually undivided support.” ® 

In a Congressional report as to a 1962 amendment to the Act, it is 
stated: 


Testimony of the shippers, brokers, wholesalers, and 
other elements of the trade in fresh and frozen fruits and 
vegetables who have been operating under this act is en- 


denied, 439 U.S. 819 (1978); In re Solt, 35 Agric. Dec. 721, 723-24 (1976) (non-payment 
because of bankruptcy of another firm owing respondent over $130,000.00); In re King 
Midas Packing Co., 34 Agric. Dec. 1879, 1883, 1885 (1975) (non-payment because of finan- 
cial difficulties); In re Bailey Produce Co., 8 Agric. Dec. 1403, 1405 (1949) (non-payment 
because of financial difficulties); In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) 
(non-payment because of financial difficulties) 

8. In re L. R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120 (1978) (delayed pay- 
ment because of financial difficulties resulting from weather conditions and withdrawal 
from business of a brother); Jn re Southwest Produce, Inc., 34 Agric. Dec. 160, 167-68 (de- 
layed payment because of financial difficulties resulting from inexperience, overbuying 
and credit sales), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 
34 Agric. Dec. 120, 130-31 (delayed payment because of uncollectable accounts), aff'd per 
curlam, 524 F.2d 977 (5th Cir. 1975). 

9. S. Rep. No. 2507, 84th Cong., 2d Sess. 3-4 (1956); H.R. Rep. No. 1196, 84th Cong., 
Ist Sess. 2 (1955); accord, United States v. William B. Mandell Co., 242 F. Supp. 873, 875 
(E.D. Pa. 1965). 
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thusiastically and almost unanimously in its support. It 
has brought a high degree of stability and responsibility to 
an industry which had frequently been beset by instability 
and irresponsibility. It is regarded as one of our most suc- 
cessful regulatory programs.”° 


The Congressional recognition of the need for special regulation of the 
perishable agricultural commodities industry (and also the livestock and 
meat industries) with respect to payment problems was recognized in 
the 1978 legislation codifying the bankruptcy law. In that legislation, 
Congress provided that, except under the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act, a governmental unit 
may not deny, revoke, suspend or refuse to renew a license solely be- 
cause a person is or has been a debtor or a bankrupt, has been insolvent 
or has not paid a debt that is dischargeable in bankruptcy." 

Respondent argues that the sanction proposed by Judge Palmer is too 
severe, but it is consistent with the Department’s policy in such cases. 
“Failure to pay violations not only adversely affect the party who is not 
paid for produce, but such violations have a tendency to snowball. ‘On 
occasions, one licensee fails to pay another licensee who is then unable to 
pay a third licensee.’ This could have serious repercussions to producers, 
licensees and consumers.” ” Jn re Columbus Fruit Co., 40 Agric. Dec. 
109, 114, affd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982). If the 
violator who fails to pay for produce does not have a license in effect, an 
order is issued finding that the person has engaged in a repeated or fla- 
grant violation of the Act,’* which has the same effect on the violator 


10. H.R. Rep. No. 1546, 87th Cong., 2d Sess. 3 (1962); accord, Birkenfield v. United 
States, 369 F.2d 491, 494 (3d Cir. 1966). 

11. Act of November 6, 1978, 11 U.S.C. § 525 (Supp. II 1979). 

12. Although the Act is primarily to protect producers, it “is also ‘for the protection of 
consumers’ (H.R. Rep. No. 1196, 84th Cong., 1st Sess., p. 2), inasmuch as increased indus- 
try costs resulting from failures to pay or other unfair practices are ultimately borne by 
consumers.” Jn re Catanzaro, 35 Agric. Dec. 26, 33 (1976), aff'd, No. 76-1613 (9th Cir. 
Mar. 9, 1977), printed in 36 Agric. Dec. 467. 

13. E.g., In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), aff'd, No. 80-3406 (6th Cir. 
Dec. 18, 1981); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 714-21 
(1978); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 694-96 (1977); In re Atlantic Pro- 
duce Co., 35 Agric. Dec. 1631, 1633, 1643-45 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), 
cert. denied, 439 U.S. 819 (1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 
1885-89 (1975); In re M. & H. Produce Co., 34 Agric. Dec. 700, 748-52 (1975), aff'd mem., 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 
Agric. Dec. 1884, 1896-1914 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re George 
Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 266-70 (1973), aff'd, 491 F.2d 988 (2d 
Cir.), cert. denied, 419 U.S. 830 (1974). 
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and on persons responsibly connected with the violator as a license revo- 
cation." 

Specifically, as a result of the finding that respondent has committed 
flagrant and repeated violations of the Act, respondent cannot again be- 
come licensed under the Act for two years after the effective date of the 
Order issued in this case (7 U.S.C. § 499d (b); see, also, 7 U.S.C. 
§ 499d (c)). Similarly, the persons “responsibly connected” with re- 
spondent cannot be licensed under the Act for two years (7 U.S.C. 
§ 499d (b); see, also, 7 U.S.C. § 499d (c) ); and they cannot work for an- 
other licensee under the Act for one year (7 U.S.C. § 499h (b) ). After 
one year, the Secretary may approve their employment by another 
licensee if the licensee furnishes a satisfactory bond; after two years, the 
Secretary may approve their employment by another licensee without a 
bond (7 U.S.C. § 499h (b) ). 

These severe sanctions resulting from a finding that a person has com- 
mitted flagrant or repeated violations of the Act are dictated by the Act. 
But even if they were not dictated by the Act, they would be consistent 
with the Department’s policy to impose severe sanctions for serious vio- 
lations of any of the regulatory programs administered by the Depart- 
ment to serve as an effective deterrent not only to the respondents but 
also to other potential violators. This policy has been followed in all of 
the Department’s disciplinary proceedings in recent years. The basis for 
that policy is set forth at great length in numerous decisions, e.g., In re 
Worsley, 33 Agric. Dec. 1547, 1556-71 (1974), set forth in the Appendix 
to this decision.*® 

For the foregoing reasons, the sanction proposed by Judge Palmer is 
the appropriate sanction to be imposed in this case. 


14. In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 714-15 (1978); In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 750-51 (1975), aff'd mem., 549 F.2d 830 (D.C. 
Cir. 1977), cert. denied, 434 U.S. 920 (1977). 

15. Severe sanctions imposed pursuant to this policy were sustained, e.g., in Jn re Live- 
stock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 
(5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 
31-32 (1976), aff'd mem., No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 
467; In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 
830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Maine Potato Growers, Inc., 34 
Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re Southwest Pro- 
duce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In 
re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 (5th 
Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 524 F.2d 
1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 (1974), 
aff'd mem., 510 F.2d 966 (4th Cir. 1975); Jn re Miller, 33 Agric. Dec. 53, 64-80, aff'd per 
curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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ORDER 


Respondent has committed repeated and flagrant violations of the 
PACA. 

Respondent’s application for a PACA license is denied. 

This Order shall take effect on the 30th day after service of this Order 
on respondent. 


APPENDIX 


Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
[Excerpt omitted—Kd.] 
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REPARATION DECISIONS 
(No. 21,470) 


D & S SALES Co., INC. v. D’ARRIGO BROS. CO. OF CALIFORNIA. PACA 
Docket No. 2-5840. Decided April 6, 1982. 


Confirmation of sale, failure to dispute—Contract, binding—Brokerage 
fees, liability for—Fictitious broker, failure to prove—Reparation 
awarded 


Where respondent shipper assented to the terms of the contract by failing to dispute com- 
plainant broker’s confirmation of sale, the contract is deemed binding. Therefore, 
respondent is liable to complainant for brokerage fees. 

Andrew Y. Stanton, Presiding Officer. 

Complainant, pro se. 
Matthew W. McInerney, Newport Beach, Calif., for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 


complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $187.50 for brokerage alleged to be 
dué in connection with the sale of a quantity of lettuce in interstate com- 


merce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit additional evidence in the form of veri- 
fied statements, but declined to do so. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, D & S Sales Co., Inc., is a corporation whose address 
is 10800 S.W. 62 Avenue, Miami, Florida. 

2. Respondent, D’Arrigo Bros. Co. of California, is a corporation 
whose address is P.O. Box 850, Salinas, California. At the time of the 
transaction involved herein, respondent was licensed under the Act. 
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3. On July 11, 1980, complainant, acting as a broker and not as an 
agent of the buyer, negotiated the sale from respondent to Florida Fruit 
Company, Miami, Florida, of 1,240 cartons of lettuce at a price of $3.25 
per carton, plus $22.50 Ryan, for a total of $4,052.50. It was agreed that 
such sum included complainant’s brokerage, and that respondent would 
pay the brokerage as a convenience for Florida Fruit Company. Com- 
plainant fulfilled all its broker’s duties. 

4. On approximately July 11, 1980, complainant issued and sent to 
both parties a confirmation of sale, number 1545, setting forth the con- 
tract terms. The confirmation of sale reads as follows, in pertinent part: 


Sold To: Florida Fruit Company 


Seller: D’Arrigo Bros. Co., Inc. 
P.O. Box 850 
Salinas, California 93902 


Commodity And 

Specifications: “632 Iceberg Iron Horse 3.25, 618 Ice- 
berg, Page Boy 3.25, Ryan #112354 
22.50, Brokerage Included Brokerage 
187.50.” 


Respondent never objected to the confirmation of sale. 

5. Respondent has, to date, failed to pay any part of the $187.50 al- 
leged by complainant to be due and owing. 

6. An informal complaint was filed on March 28, 1981, which was 
within nine months from the time the cause of action herein accrued. A 
formal complaint was subsequently filed on June 8, 1981. 


CONCLUSIONS 


Complainant claims that it is owed $187.50 by respondent for broker- 
age in connection with a contract which complainant negotiated be- 
tween respondent and Florida Fruit Company, Miami, Florida (hereinaf- 
ter “Florida Fruit”). In its brief, respondent denies that complainant was 
the broker, claiming that complainant acted at all times as the agent of 
the buyer, Florida Fruit. Respondent contends that it billed Florida 
Fruit for the brokerage as a convenience for complainant, and that the 
contract obligated respondent to forward the brokerage to complainant 
only upon receiving it from Florida Fruit. Having failed to receive such 
brokerage, respondent contends that it has no duty to pay complainant. 

The terms of the brokerage agreement are clearly revealed by com- 
plainant’s confirmation of sale, which respondent admitted receiving 
without objection as indicated by a report of personal investigation by 
the Department’s Thomas R. Walp. The confirmation states that broker- 
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age is included in the purchase price of Florida Fruit (Finding of Fact 4). 
This implies that respondent undertook the duty to pay complainant, 
the broker, with the understanding that it would be reimbursed by Flori- 
da Fruit, although the fulfillment of Florida Fruit’s obligation to pay re- 
spondent is not at issue in this proceeding. There is no evidence in the 
confirmation that complainant was acting solely as a agent of Florida 
Fruit. If respondent disputed this confirmation, it should have raised 
some objection upon receipt. Its failure to do so leads us to conclude that 
respondent assented to the terms set forth therein, and a binding con- 
tract as to the payment of brokerage thus went into effect. O'Malley 
Company a/t/a E. E. O'Malley Company v. John Ingles Frozen Foods 
Company, 32 A.D. 1547, 1549 (1973). 

In its answer, respondent raises another reason why the brokerage 
agreement we have held was in existence should not be given effect. Re- 
spondent alleges that the brokerage arrangement violated the Robinson 
Patman Act and should, therefore, not be held binding. Respondent is 
apparently referring to 15 U.S.C. 13a, which makes it unlawful “for any 
person ... to pay or grant .. . anything of value as a commission, brok- 
erage, or other compensation, or any allowance or discount in lieu there- 
of, except for services rendered in connection with the sale or purchase 
of goods . . . either to the other party to such transaction or to an... in- 
termediary therein ....” However, the intent of 15 U.S.C. 13a, as set 
forth in Federal Trade Commission v. Henry Broch & Company, 363 
U.S. 166, 169 (1960), is to eliminate situations where a buyer could ob- 
tain an indirect price concession “by setting up ‘dummy’ brokers who 
were employed by the buyer and who, in many cases, rendered no serv- 
ices. The large buyers demanded that the seller pay ‘brokerage’ to these 
fictitious brokers who then turned it over to their employer. This prac- 
tice was one of the chief targets of . . . the Act.” 

In the instant case, there is no evidence whatsoever that complainant 
was a fictitious broker, acting merely as arm of Florida Fruit, the buyer. 
On the contrary, all evidence points to complainant performing the role 
of a legitimate broker. Respondent’s argument that there was a violation 
of 15 U.S.C. 13a in this case is totally without merit. 

We have concluded that respondent agreed to be responsible for pay- 
ing complainant’s brokerage. There has been no allegation that com- 
plainant did not fully perform its duties as a broker, as set forth in 7 
CFR 46.28. Therefore, complainant is entitled to payment of its broker- 
age fee from respondent in the amount of $187.50, and respondent’s 
failure to remit this sum is a violation of section 2 of the Act for which 
reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $187.50, with interest thereon at the rate of 
13% per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,471) 


MANN PACKING Co., INC. v. VEGETABLE SPECIALIST CO. PACA Docket 
No. 2-5829. Decided April 6, 1982. 


Guarantee of payment, proof of—Purchase price, liability for—Lack of 
jurisdiction, failure to prove—Reparation awarded 


Where complainant submitted sufficient evidence to prove respondent took title to the sub- 
ject broccoli in order to guarantee payment by North American Dist., Inc., respond- 
ent is liable to complainant the full purchase price of the subject broccoli. Also, since 
the broccoli was clearly shipped out of state, respondent’s allegation that the Secre- 
tary lacks jurisdiction because all the principles are located in Salinas, California, is 
without merit. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISIONS AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with the sale and shipment of five 
loads of broccoli in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are part of the evidence in the case as is the De- 
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partment’s Report of Investigation. In addition, the parties were given 
the opportunity to file evidence in the form of verified statements. Com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Complainant 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mann Packing Co., Inc., is a corporation whose ad- 
dress is P.O. Box 908, Salinas, California. 

2. Respondent, Vegetable Specialist Co., is a partnership composed of 
Joel R. Hayden and Ronald J. Rotharmel, whose address is P.O. Box 
1276, Salinas, California. At the time of the transactions involved here- 
in, respondent was licensed under the Act. 

3. On or about October 14th, 17th, 20th, and 28th, 1980, complainant 
sold five truckloads or partial truckloads of broccoli to respondent hav- 
ing invoice values totalling $16,084.50. On the same dates, the broccoli 
was shipped to respondent’s customer in Edison, New Jersey, and ac- 
cepted on arrival. 

4. Respondent has not paid complainant any part of the $16,084.50 
owing on the five shipments of broccoli. 

5. The formal complaint was filed on June 2, 1981, which was within 
nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


In its answer respondent denied making a contract with complainant 
for the purchase of the subject broccoli. Complainant, in its opening 
statement, made by Dick Ramsey, complainant’s sales manager, stated 
that the sale of the broccoli came about when complainant’s Mr. Ramsey 
was contacted by Cameron Dale of North American Produce Distribu- 
tors, Inc., of Salinas, California, and was requested by that firm to sell 
the broccoli to North American and ship the broccoli to Twin County 
Grocers, Inc., in Edison, New Jersey. Mr. Ramsey stated that, due to the 
credit status of North American, complainant refused Mr. Dale’s re- 
quest, and that Mr. Dale suggested that respondent, Vegetable Specia- 
list Co., of Salinas, California, could be invoiced for the broccoli and that 
they would obligate the invoices issued by complainant. Mr. Ramsey 
further stated that complainant agreed to these conditions, shipped the 
broccoli, and invoiced respondent. Mr. Ramsey also stated that com- 
plainant had attempted to collect on the invoices from respondent and 
that, during conversations with respondent concerning collection, re- 
spondent had acknowledged that it had invoiced North American but 
had not received payment. 
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Respondent, in its answering statement, did not deny the allegations 
complainant made in the opening statement but rather alleged that the 
Department does not have jurisdiction over the subject transactions 
since the principals are all located in Salinas, California. This allegation, 
by respondent, is not correct since the broccoli was clearly shipped out of 
state. 

Complainant, in its statement in reply, submitted copies of invoices is- 
sued by Vegetable Specialist Co. to North American Produce Dist., Inc. 
covering each of the broccoli transactions which are the subject of this 
proceeding. The invoices are for identical amounts and sizes of broccoli, 
identical amounts of money, were issued on the same dates as complain- 
ant’s invoices (except that one of respondent’s invoices does not show a 
date), and indicate the same trucking firm as the carrier and the same 
Ryan recorder serial numbers for each shipment. In addition, complain- 
ant submitted as an exhibit to the statement in reply, a copy of a claim 
filed by respondent with the Department of Food and Agriculture, 
Bureau of Market Enforcement, of the State of California against North 
American Produce Dist., Inc., on September 10, 1981, covering a total 
amount of $35,000.00 and accompanied by a letter from respondent 
which stated in relevant part as follows: 


The enclosed claim represents the total amount of invoices 
that North American Produce Distributors has not paid 
Vegetable Specialist Company. 


This amount could be reduced by $16,084.50, depending 
01 the outcome of a PACA case presently in action. . . . 


We are of the opinion that complainant has submitted sufficient evi- 
dence to demonstrate that respondent took title to the subject broccoli 
and became primarily liable to complainant for the purchase price of 
such broccoli in order to guarantee the payment for the broccoli by 
North American Produce Dist., Inc. Accordingly, respondent is liable to 
complainant for the full $16,084.50 purchase price of the broccoli. Re- 
spondent’s failure to pay complainant this amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $16,084.50, with interest thereon at 13% 
per annum from December 1, 1980, until! paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,472) 


PAUL WELLING, INC., v. W. L. BAREFOOT d/b/a BAREFOOT WHOLESALE & 
PRODUCE. PACA Docket No. 2-5856. Decided April 6, 1982. 


Admission—Partial payment—Failure to prove counterclaim, lack of 
evidence—Reparation awarded 


Where respondent received and accepted two shipments of watermelons, and respondent 
failed to submit documentary evidence to support a counterclaim as a consequence 
of a previous shipment, respondent is liable for the full purchase price of the water- 
melons, less the amount already paid. 


Edward M. Silverstein, Presiding Officer 
Robert S. Edwards, Plant City, Fla., for complainant 
Max. E. McLeod, Dunn, N.C., for respondent 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $3,330.80 
against respondent in connection with two shipments of watermelons in 
interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent who filed an answer thereto admitting liability 
only in the amount of $897.31. 

Although the amount stated in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and, therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure, the verified pleadings of 
the parties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. Additionally, the parties are given 
the opportunity to submit further evidence by way of verified state- 
ments. Complainant filed an opening statement, respondent an answer- 
ing statement, and complainant also filed a statement in reply. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Paul Welling, Inc., is a corporation whose mailing ad- 
dress is Box 1, Plant City, Florida 33566. 
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2. Respondent, W. L. Barefoot, is an individual, doing business as 
Barefoot Wholesale & Produce, whose mailing address is Box 503, Dunn, 
North Carolina 38334. At the time of the transactions involved herein, 
respondent was licensed, or operating subject to license, under the Act. 

3. On or about June 4, 1980, complainant sold 4,580 pounds of water- 
melons to respondent, who received and accepted them, at a delivered 
price of $7.00 per hundredweight for a total delivered price of $320.60. 

4. On or about June 11, 1980, complainant sold 45,860 pounds of 
watermelons to respondent, who received and accepted them, at a de- 
livered price of $7.00 per hundredweight for a total delivered price of 
$3,210.20. 

5. Respondent paid complainant $200.00 with respect to the June 4, 
and June 11, 1980, shipments. 

6. An informal complaint was filed on February 20, 1981, which was 
within nine months of the date on which the cause of action accrued. 


CONCLUSION 


Respondent admits receipt and acceptance of the two subject ship- 
ments of watermelons. But he claims that he is entitled to a set off in the 
amount of $2,432.89 as a consequence of a June 2, 1980, shipment of 
watermelons. In effect, respondent is counterclaiming in this amount. 
Such a claim by respondent was broughi to the attention of the Secre- 
tary on March 26, 1981, which was within nine months after this cause 
of action accrued. However, respondent has the burden of proving its 
case by a preponderance of the evidence and it has failed to do so. 

Respondent’s sole proof lies in its verified statements. Such evidence is 
not sufficient to prove damages meriting award of reparation. Leo 
Young, Inc. v. J. Schlanger & Sons, 16 Agric. Dec. 716 (1957). Respond- 
ent needed to submit some supportive documentary evidence such as a 
federal inspection showing damage to the load and also needed to prove 
disbursement of the load by dump certificate or otherwise. 

Since respondent failed to prove its counterclaim, and admits receipt 
and acceptance of the two loads of watermelons which are the subject of 
the complaint, we find that his failure to pay complainant the balance 
due on those shipments, or $3,330.80, is a violation of section 2 of the 
Act for which reparation, plus interest, should be awarded. 


ORDER 


Within 30 days for the date of this order, respondent shall pay to com- 
plainant $3,330.80 as reparation, with interest thereon at the rate of 13 
percent per annum from July 1, 1980, until paid. 

Copies of this order shall be served on the parties. 
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(No. 21,473) 


NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. EDDIE ARAKELI- 
AN. PACA Docket No. 2-5586. Decided April 20, 1982. 


FOBAF sales—Material breach, failure to prove—Good delivery standards, 
not applicable—“‘Purchase after inspection” —Complaint, dismissed 


Where complainant buyer failed to prove the lettuce was not merchantable at the time of 
shipment, and where the lettuce was purchased by complainant after it was in- 
spected, complainant cannot hold respondent liable for any breach of contract. 
Therefore, the complaint must be dismissed, and respondent as the prevailing party 
is awarded reparation for fees and expenses. 


George S. Whitten, Presiding Officer 
LeRoy W. Gudgeon, Northfield, Ill., for complainant. 
Matthew W. McInerney, Newport Beach, Calif., for respondent 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $56,596.45, in connection with the sale of 3 truckloads 
of lettuce shipped in interstate and foreign commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant and requesting an oral hearing. 

An oral hearing was held on July 21, 1981, in Fresno, California. 
Three witnesses testified on behalf of complainant and two witnesses 
testified on behalf of respondent. Both parties filed briefs, and claims 
for fees and expenses. Complainant filed an objection to a portion of the 
expenses claimed by respondent. 


FINDINGS OF FACT 


1. Complainant, North American Produce Distributors, Inc., is a cor- 
poration whose address is P.O. Box 175, Salinas, California. 

2. Respondent, Eddie Arakelian, is an individual whose address is 
1084 W. Scott, Fresno, California. At the time of the transactions in- 
volved herein respondent was licensed under the Act. 

3. On or about February 27, 1979, respondent sold to complainant 
2,755 cartons of two dozen size lettuce, weighing approximately 38 to 39 
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pounds per carton, at $7.00 per carton, plus .50 for vacuum cooling. The 
parties agreed that there was to be “no recourse, no rejection, no prob- 
lems” and it was also agreed that good delivery standards would not ap- 
ply. 

4. On or about February 27, 1979, and prior to the sale of the subject 
lettuce being finalized, a commercial lettuce inspector, Arlen S. Cald- 
well, of Salinas, California, inspected the 2755 cartons of lettuce on be- 
half of and at the request of complainant and found no decay or other se- 


rious defects. 
5. On or about February 27, 1979, the subject lettuce was shipped in 


three trucks to complainant’s customers in Canada. 

6. After arrival of the three trucks at their respective destinations in 
the Province of Quebec, Canada, the lettuce on board the trucks was in- 
spected by officials of the Canadian Government during the morning of 
March 5, 1979. One truck containing 950 cartons was inspected at the 
place of business of R. Drouin & Freres Inc., St-David, Que. with the fol- 
lowing results in relevant part: 


VehicleNo.: 39T311(ALA) 

Kind: Mech. refer. 

Where 

Inspected: In trailer and applicant’s warehouse. 

Temperature: Product (Top) 1C; Product (Bottom) 1C; Vehicle 1C; Outside 5C; 
Warehouse 3C 

Condition of 

Vehicle, Load, 

Pkgs and 

Pack: Clean, mechanical unit operating; fully loaded when inspected 
started. Loaded 9 high by 5 wide. Cartons in good order. Properly 
packed. 

Condition: Ranging from 17% to 67% average 36% decay affecting 1 to 4 
leaves. 
Head leaves: Ranging from nil to 33% average 10% decay most 
affecting 1 to 3 leaves, many affecting 4 leaves and more. 

Grade Defects: 2% broken midribs affecting 5 leaves and more; 1% mechanical 
injury. 


Certification: Fail to meet Canadian Import Requirements. 


7. The second load consisting of 905 cartons of lettuce was inspected 
at 8:25 a.m. at the place of business of Marche Rougemont Inc., Quebec, 
Que. with the following results in relevant part: 
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Vehicle No: WF 6094 (CA) 
Kind: Mech. refer. 
Where 
Inspected: in trailer and in applicant’s warehouse 
Temperature: Product (Top) 1C; Product Bottom 1C; Vehicle 1C; Outside 3C; 
Warehouse 4C. 


Condition of 

Vehicle Load 

Pkgs and Pack: Clean. Fully loaded at time of inspection, loaded 5 wide by 8 high. 
Cartons in good order. Properly packed. 

Condition: ranging from 8% to 42%, average 22% slimy decay affecting 
mostly 2 leaves. 
Head leaves: ranging from nil to 13%, average 5% slimy decay 
mostly affecting 1 to 3 leaves, some 4 or more. 


Grade Defects: 3% broken midribs affecting 5 leaves and more. 


Certification: Fails to meet Canadian Import Requirements. 


8. The third load was inspected at 10:20 a.m., on March 5, 1979, at 
the place of business of Rodrigue Roussel & Cie Ltee., Mont-Joli, Quebec, 
with the following results in relevant part: 


Vehicle No: R-219-038 Quebec 

Kind: Mech. Refer. 

Where 

Inspected: In trailer and applicant’s warehouse. 

Temperature: Product (Top) 3C; Product (Bottom) 5c; Vehicle 4c; Outside 7c; 
Warehouse 10c; 

Condition of 

Vehicle, Load, 

Pkgs and Pack: Trailer clean, mechanical unit operating. Approximately half of 
cartons unloaded when inspection started. Produce pile 5 wide by 
8 high. Cartons in good order. Properly packed. 

Condition: Wrapper leaves: Ranging from 25% to 54% average 36% slimy 
decay, some affecting 3 to 4 leaves, mostly affecting 1 to 2 leaves. 
Head leaves: Ranging from nil to 25%, average 11% slimy decay, 
many affecting 4 leaves or more, mostly 1 to 3 leaves. 


Grade Defects: Average 2% broken, affecting more than 4 leaves. 


Certification: Fails to Meet Canadian Import Requirments. 


9. Complainant contacted respondent and attempted to reject the let- 
tuce but respondent pursuaded complainant to retain control of the let- 
tuce and dispose of it for the account of whom concerned. 

10. Complainant paid respondent the full contract price, or 
$20,722.50, for the subject lettuce shortly after the lettuce was shipped. 

11. The formal complaint was filed on October 5, 1979, which was 
within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent maintained in his answer that the subject lettuce was sold 
on a f.o.b. acceptance final basis. Although FOBAF was placed on re- 
spondent’s invoices, testimony at the hearing revealed that the parties 
did not actually use the term FOBAF in their discussions and that such 
term was placed on the invoice by respondent in an effort to describe 
concisely the agreement between the parties. 

It is evident from the testimony of both respondent’s and complain- 
ant’s witnesses at the hearing that the term FOBAF does come close to 
describing the agreement that the parties reached relative to the sub- 
ject lettuce prior to its shipment. Complainant claims, however, that 
whether or not such term was used, respondent’s liability for a material 
breach of the contract was not negated. While we agree with this conten- 
tion by complainant, we do not agree that there is sufficient evidence in 
the record to demonstrate that the type of material breach necessary to 
be proven herein actually took place. When the good delivery standards 
applicable under the suitable shipping condition rule are expressly made 
inapplicable, as was the case relative to the subject lettuce, the buyer is 
left only with the protection of the warranty of merchantability, which 
is applicable only at shipping point. The suitable shipping condition war- 
ranty is an extension of the warranty of merchantability beyond the 
scope contemplated by early cases, so that a perishable commodity is re- 
quired to be shipped in such a condition that it will not be abnormally de- 
teriorated at contract destination provided transportation services and 
conditions are normal. See Harvest Fresh Produce, Inc. v. Clark Ehre 
Produce Co., 39 A.D. 703 (1980). As is made clear by the Harvest Fresh 
Produce, Inc., decision, a commodity may be U.S. No. 1 at time of ship- 
ment and still not be in suitable shipping conditions because it will not 
carry to destination under normal transit conditions without abnormal 
deterioration. In order for us to find on the basis of a destination inspec- 
tion that there was a breach of the warranty of merchantability such in- 
spection would have to disclose condition defects so severe as to make it 
reasonably certain that the commodity was not merchantable at time of 
shipment. Given the length of time between shipment of the subject let- 
tuce and the inspections at destination, and the rapidity with which de- 
cay is known to develop, it would be impossible for us to say, in this case, 
that the lettuce when shipped was not merchantable. 

There is a second reason, however, which precludes us from finding in 
complainant’s favor in this proceeding. It is clear from the record that 
the subject lettuce was inspected by a commercial lettuce inspector on 
behalf of complainant prior to the parties’ finalizing their contractual 
agreement. It is also clear that such inspection was an inspection of the 
specific lettuce in question, and not simply an inspection of the general 
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run of goods available. Under these circumstances the Uniform Com- 
mercial Code provides that there is no implied warranty (see UCC sec- 
tion 2-316 (3) (b) ) and the long standing decisions of the Secretary are 
in accord, terming such a transaction as a “purchase after inspection.” 
See Banana Processors v. Webb Produce, 29 A.D. 842 (1970). Under the 
circumstances, the complaint must be dismissed. 

Respondent is the prevailing party and filed a timely claim for fees 
and expenses pursuant to section 47.19 (d) of the Rules of Practice (7 
CFR 47.19 (d) ). Respondent claimed a total of $553.25 as the fees his 
authorized representative incurred in connection with the oral hearing. 
We deem this amount to be reasonable. In addition, respondent claimed 
a total of $245 for subsistence and mileage of his authorized representa- 
tive, which we will also allow. Respondent claimed for attendance and 
subsistence in the total amount of $77 for each of two witnesses that tes- 
tified at the hearing. One of these witnesses was respondent, who resides 
in Fresno. An attendance fee may not be allowed for a party, and subsis- 
tence is only allowable when attendance is required at a point so far re- 
moved from a person’s place of residence as to prohibit return thereto 
from day to day. The $77 amount claimed for respondent must therefore 
be disallowed. Respondent’s claim in the amount of $78.88 for the cost 
of the transcript of the hearing is allowed. The total of respondent’s al- 
lowable fees and expenses is $954.13. Reparation in this amount should 


be awarded to respondent. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent $954.13, as reparation for fees and expenses, with interest 
thereon at the rate of 13 percent per annum from the date of this order 
until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,474) 


ONEONTA TRADING CORPORATION v. WALTER GAILEY & SONS, 
INc. PACA Docket No. 2-5830. April 20, 1982. 


Contract adjustment—Request for further adjustment, not agreed upon— 
Liability for balance due 


Where the parties made an adjustment as to the first shipment of cherries, calling for a 
$2.00 deduction per box from the $15.00 invoice price, and where respondent’s re- 
quest for further help after agreeing to the adjustment does not alter the agreement 
since complainant did not give its consent, respondent is liable to complainant, the 
balance due and owing on this shipment. 


Consignment—Failure to provide adequate accountings—Market price 
value—Liability for balance due and owing 


Where the parties agreed respondent should handle the second load of cherries on a con- 
signment basis, and where respondent failed to provide adequate accountings of 
such resale, the Market News report is used to determine the price of the cherries. 
After computations and deductions, respondent is found due and owing complain- 
ant, $1,693.45 for this shipment of cherries. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks an award of reparation in 
the amount of $20,460.00 against respondent in connection with a ship- 
ment of cherries and a mixed shipment of apples and cherries in inter- 
state commerce. 

Copies of the report of investigation made by the department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing and, therefore, the shortened 
method of procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. The parties were given the op- 
portunity to file additional evidence in the form of verified statements, 
however, neither party did so. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Oneonta Trading Corporation, is a corporation whose 
address is P.O. Box 549, Wenatchee, Washington. 

2. Respondent, Walter Gailey & Sons, Inc., is a corporation whose ad- 
dress is 44-46 North Ohio Food Terminal, Cleveland, Ohio. At the time 
of the transactions involved herein, respondent was licensed under the 
Act. 

3. On or about June 26, 1980, complainant sold and shipped from a 
loading point in the State of Washington to respondent in Cleveland, 
Ohio, the following produce: 200 cartons of apples, Extra Fancy Red CA 
100/113 at $14.50 per carton; 300 cartons of apples, Fancy Reds CA 
100/125 at $13.50 per carton; and 990 cartons of U.S. No. 1 Bing Cher- 
ries at $15.00 per carton; plus $.10 per carton for palletization and 
$22.55 for a temperature recorder. 

4. On or about July 3, 1980, complainant sold and shipped from a 
loading point in the State of Washington to respondent in Cleveland, 
Ohio, the following produce: 99 cartons of U.S. No. 1 Bing Cherries at 
$11.50 per carton; and 1716 cartons of U.S. No. 1 Bing Cherries at $9.00 
per carton; plus $.10 per carton for palletization and $22.55 for a tem- 
perature recorder. 

5. After the arrival of the first shipment of produce at the place of 


business of respondent in Cleveland, Ohio, the cherries loaded on such 
shipment were federally inspected at 8:45 a.m. on July 1, 1980, while in 
respondent’s cooler with the following results, in relevant part: 


Products 

Inspected: Sweet Cherries in cartons printed ‘Royal Purple Brand, net 
wt. 20 lbs., Shipped by C. M. Holtzinger Fruit Co., Inc., Prosser, 
Was. [sic] and stamped ‘Wash. Dept. of Agri 900/008, Wash. No. 
1 Bing’. Applicant states 960 cartons. 


Condition 
of Load: Stacked on pallets at above location. 


Condition 

of Pack: Well filled, cartons 6 way film lined. 

Temperature 

of Product: In various cartons 43 to 46° F. 

Size: Generally 54/64 to 65/64 inches in diameter. Average 1% under 
54/64 inch. 


Quality: Mature, clean, and well formed. Grade defects average 1%, scars. 


Condition: Mostly firm-ripe, many ripe. Mostly deep red, many black. Stems 
turning brown. Damage by brown surface discoloration averages 
2%. Damage by pitting ranges from 5 to 10%, average 7%. Soft 
averages 1%. Decay ranges from 1 to 4%, average 3%, Gray Mold 
Rot in mostly early, some advanced stages. 
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Grade: Meets quality requirements but fails to grade Washington No. 1 
only account condition. 


Remarks: Applicant states his lot number 7 8 0. 


6. The parties agreed after arrival of the first load to a $2.00 allow- 
ance to be deducted from the price of the cherries contained on the first 
shipment. 

7. After arrival of the second shipment of cherries such cherries were 
federally inspected on July 8, 1980, at 8:20 a.m. while stacked in re- 
spondent’s cooler with the following results in relevant part: 


Products 

Inspected: Sweet Cherries in cartons printed ‘Mr. Roberts Brand, 
Northwest Cherries, U.S. No. 1, Bing, 12 row & Legr., Packed by 
Andrus & Roberts Produce Co., Sunnyside, Washington, net. wt. 
20 lbs.’; and stamped ‘Wash. Dept. of Agr.’ (lot numbers 
EK 45-626, E 45-627, and E 45-629 noted). Applicant states 
1,800 cartons. 


Condition 
of Load: Stacked on pallets at above location. 


Condition 

of Pack: Well filled. Cartons 6 way film lined. 

Temperature 

of Product: In various cartons: 42 to 45 degree F. 

Size: Meets Washington State row size requirements as marked. 

Quality: Mature, clean, and well formed. Grade defects average 2%, 
growth cracks. 

Condition: Mostly firm-ripe to ripe, some firm. Mostly dark red to black, 
some bright red. Stems fresh and green. Damage by brown sur- 
face discoloration averages 2%. Damage by pitting ranges from 1 
to 14%, average 5%. Serious damage by unhealed splits averages 
38%. Decay ranges from 2 to 7%, average 4%, Blue Mold Rot, 
Gray Mold Rot, and Brown Rot each mostly early, many ad- 
vanced stages, mostly affecting split Cherries. 

Grade: Meets quality requirements but fails to grade Washington No. 1 
only account condition. 


Remarks: Applicant states his lot number 8 6 8. 


8. After receipt of the second load of cherries the parties agreed to the 
lot of 1716 cartons of cherries being handled on a consignment basis. 
The reasonable value of such cherries was eight dollars per box. The cost 
of freight applicable to such cherries was $1.70 per carton. 

9. The formal complaint was filed on October 14, 1980, which was 
within nine months after the causes of action herein accrued. 
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CONCLUSIONS 


Although complainant in its formal complaint alleges that the original 
purchase price of $15.00 per carton applicable to the 990 cartons of cher- 
ries in the first shipment is due and owing from respondent, complain- 
ant also admits that there was an agreement, after arrival of such cher- 
ries, for a settlement between the parties calling for a $2.00 per box de- 
duction from the $15.00 invoice price. On August 25, 1980, complainant 
sent respondent a telegram confirming such agreement. In addition, re- 
spondent admits in its answer that it entered into such an agreement. 
Respondent stated: 


Although, we initially agreed to a $2.00 adjustment on the 
first load of cherries, our salesman, Paul Mocho, on several 
occassions told Oneonta’s salesman, Nick Davis, that this 
initial adjustment would not be satisfactory, and we would 
need further help on this load. 


Of course the request, made by respondent after initially agreeing to a 
$2.00 adjustment, would not alter the agreement as to such adjustment, 
in the absence of consent to additional adjustments on the part of com- 
plainant. Respondent does not allege that complainant consented to the 
additional adjustments, and we conclude that the parties agreed to a set- 
tlement on the 990 cartons of cherries on the first shipment of $13.00 
per carton, or $12,870.00. This amount together with the cost of the ap- 
ples on the first shipment and the charge for palletization and a temper- 
ature recorder, makes the total invoice cost applicable to the first ship- 
ment $19,941.55. Respondent has already paid complainant $10,041.55 
on the first shipment, which leaves an amount of $9,900.00 still due and 
owing to complainant on this shipment. 

Complainant seeks to recover the entire invoice price as to the second 
shipment of cherries. Respondent, however, alleges that there was an 
agreement between the parties that the second shipment could be han- 
dled on a consignment basis. Respondent’s vice president, Paul W. 
Gailey, in the sworn answer, stated that he was present in the office and 
heard the telephone conversation between respondent’s salesman Paul 
Mocho and Oneonta’s salesman Nick Davis during which Mr. Davis ac- 
cepted respondent’s proposal that the load of cherries be handled on a 
consignment basis. Nowhere in the record does complainant present any 
rebuttal affidavit by anyone personally involved in the negotiations rela- 
tive to the second shipment of cherries. We conclude, therefore, that the 
parties agreed to the second load of cherries being handled on a consign- 
ment basis. 

Respondent submitted a considerable amount of documentation which 
it alleges relates to the resale by respondent of the second load of cher- 
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ries. However, the principle document relating to such resale appears to 
be a recap sheet and not an accounting. In addition, it was impossible for 
us to correlate the figures on the recap sheet with the claimed gross sales 
figures as to the shipment of cherries. Accordingly, in the absence of a 
proper accounting from respondent we will use the prices shown by the 
Market News report for Cleveland, Ohio on July 8, 1980. In view of the 
condition of the cherries as shown by the Federal Inspection Report on 
arrival we will use the lower price applicable to fair condition Bing Cher- 
ries, or $8.00 per carton as the basis for computing the value of the sub- 
ject cherries. Since respondent in remitting to complainant for the sec- 
ond load of cherries only reduced the price of the 1,716 cartons of cher- 
ries from $9.00 to $4.00 and did not reduce the $11.50 per carton price 
applicable to the 99 cartons of cherries, we conclude that only the 1,716 
cartons were sold on a consignment basis and will award complainant 
the full price as to the 99 cartons of cherries. The 1,716 cartons of cher- 
ries at $8.00 per carton had a value of $13,728.00. Respondent is enti- 
tled to commission applicable to such cherries of 15% or $2,059.20. In 
addition, there should be deducted from the gross value of the cherries 
the cost of freight in the amount of $1.70 per carton or $2,917.20. These 
two amounts deducted from the gross value of the cherries leaves 
$8,751.60 as the net amount for which respondent is liable to complain- 
ant as to such cherries. In addition, respondent is liable to complainant 
for the $1,138.50 invoice cost of the 99 cartons on the second shipment, 
plus $9.90 palletization charge as to such cherries. Respondent’s total 
liability for the second shipment of cherries is $9,900.00. From this 
amount should be deducted the amount which respondent has already 
paid complainant relative to such load or $8,206.55, leaving a balance 
still due and owing to complainant on the second load of cherries of 
$1,693.45. We have before found that the respondent is liable to com- 
plainant in the net amount $9,900.00 on the first shipment of cherries. 
This amount coupled with the amount still due and owing on the sec- 
ond shipment of cherries totals $11,593.45. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within thirty from the date of this order, respondent shall pay to com- 
plainant, as reparation, $11,593.45, with interest thereon at the rate of 
13% per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 





T. J. POWER v. FLORIDA FOOD DIV. OF LUCKY STORES 769 
Cite as 41 A.D. 769 


(No. 21,475) 


T. J. POWER & COMPANY v. FLORIDA FOOD DIVISION OF LUCKY STORES, 
INC. a/t/a KASH ‘N’ KARRY FRIENDLY SUPER MARKETS. PACA 
Docket No. 2-5835. Decided April 20, 1982. 


Acceptance, by unloading—Delivered sale—Good delivery, failure to 
make—Damages—No commercial value of carrots—Complaint and 
counterclaim, dismissed 


Where respondent unloaded the carrots, respondent is deemed to have accepted them. 
Therefore, respondent is liable for the full purchase price of the carrots, less dam- 
ages resulting from complainant’s failure to make good delivery. Since the carrots 
had no commercial value at the time of arrival, the complaint is dismissed. Respond- 
ent’s counterclaim for losses is dismissed due to lack of evidence. 


George Aubrey, Presiding Officer. 
Complainant, pro se. 
John A. Hartog, Oakland, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,437.50 in connection with a 
transaction in interstate commerce involving a lot of carrots sent from 
Texas to Florida. 

A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying several of the ma- 
terial allegations therein and denying any liability to complainant. With 
its answer respondent filed a counterclaim against complainant for 
$297.50 for alleged losses in the same transaction stated in the com- 
plaint. 

The amounts claimed in the formal complaint and in the counterclaim 
are less than $3,000.00. Therefore the shortened procedure provided in 
PACA Rules of Practice at 7 CFR 47.20 is applicable. Under this proce- 
dure the verified pleadings of the parties are considered a part of the evi- 
dence in the case, as is the Department’s report of investigation. The par- 
ties were given an opportunity to submit additional evidence in the form 
of sworn statements and to file briefs. Complainant filed an opening 
statement in response to which respondent filed an answering state- 
ment. Complainant then filed a statement in reply. Also, respondent 


filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Patrick H. Power and 
Betty Jo Power doing business as T. J. Power & Company, whose ad- 
dress is 2240 East Union Bower Road, Irving, Texas. At the time of the 
transaction described herein complainant was licensed under the Act. 

2. Respondent is a corporation whose address is P.O. Box 11675, 
Tampa, Florida. Respondent’s business is that of a food retailer. At the 
time of the transaction described herein respondent was licensed under 
the Act. 

3. On or about June 25, 1980, the brokerage firm of Tobi Company, 
Inc., Tampa, Florida, negotiated a contract between the parties for com- 
plainant to sell and respondent to buy a partial truckload of carrots con- 
sisting of 150 containers of 24 two pound bags and 100 containers of 48 
one pound bags of cello carrots. This sale was on a delivered basis at 
$9.75 per master container, for a total invoice amount of $2,437.50. 

4. On June 27, 1980, complainant caused the contract carrots to be 
loaded at a Texas point into a truck operated by Ardmore Farms of De- 
Land, Florida. This truck contained produce consigned to other receivers 
in Florida as well as the carrots shipped to respondent. 

5. This truck arrived at respondent’s place of business in Tampa, 
Florida at 9:35 a.m. on July 1, 1980, and the carrots sold to it were un- 
loaded by respondent. On that date these carrots received official USDA 
inspection at respondent’s premises. The preliminary restricted report 
for this inspection reads in pertinent part as follows: 


Date: 7/1/80 

Hour: 2:35 p.m. 

Applicant: Kash N Karry 

Commodity: topped carrots Classic brand 
Container: 16 & 32 oz. 

32 oz. lot: From 24-96% average 45% decay 


16 oz. lot: Most samples 15 to 40% average 17% decay 


(Illegible): Decay is Watery Soft Rot mostly advanced 
stages affecting root. Remainder of stock roots 
firm 


Temperatures: 56-72°F 


6. At an unknown time on that date respondent called the Tobi 
brokerage firm to notify that the lot of carrots was unacceptable and 
that it was rejected. When advised of the circumstances by telephone 
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complainant’s Mr. Larry Davis refused the rejection but offered some 
“protection.” 

7. On July 7, 1980, respondent dumped this entire lot of carrots and 
obtained an official dump certificate from the United States Depart- 
ment of Agriculture in Tampa stating that the product was approxi- 
mately 95% decayed and of no commercial value. 

8. Complainant filed an informal complaint with the Department in 
Fort Worth, Texas on March 17, 1981, within nine months of the accrual 
of its alleged cause of action. This was followed by a formal complaint on 
May 18, 1981, in which complainant seeks an award of reparation 
against respondent for the agreed contract price for all of the carrots 
shipped. 


CONCLUSIONS 


It is respondent’s position that by calling the broker after the product 
had been inspected it accomplished an effective rejection of the carrots. 
However, the act of unloading the product was itself an acceptance by 
respondent because of the strict wording of the PACA regulations at 7 
CFR 46.2 (dd), which, in pertinent part, read as follows: 


“Acceptance” means: (1) Any act by the consignee signify- 
ing acceptance of the shipment, including diversion or un- 
loading; . . . Provided, That acceptance shall not affect any 
claim for damages because of failure of the product to meet 
the terms of the contract. 


Having unloaded the product, respondent accepted it. See also, Bush- 
man’s Inc. v. Sol Salins, 39 A.D. 1568 (1980). The subsequent phone call 
to the broker without more could hardly constitute an effective rejec- 
tion. If this phone call can be described as a rejection at all it must have 
been one “without reasonable cause” as defined in PACA Regulation, 7 
CFR 46.2 (bb) (4). This is because it followed the act of acceptance. 

We conclude that having accepted the carrots respondent is liable for 
the full purchase price unless it can prove a breach of contract and dam- 
ages. 

The substantial decay shown on the day of arrival inspection certi- 
ficate causes us to conclude that the product did not make good arrival. 
This sale was on a delivered basis, so complainant cannot shift responsi- 
bility to the carrier for the product’s failure to make good arrival. Com- 
plainant’s failure to deliver an acceptable product was a breach of the 
implied warranty of merchantability. U.C.C. § 2-314. 

Respondent’s damages resulting from complainant’s breach must be 
measured as the difference between the actual value of the product at 
the time and place of acceptance and its value had it been as warranted. 
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Arkansas Tomato Co. v. M-K & Sons Produce Co., 40 A.D. 1773 (1981), 
and cases cited therein at 1777. Here the decay was so far advanced at 
the time of the inspection that the product had little or no commercial 
value. The cost of salvaging any of the product by cleaning and repack- 
ing would probably have exceeded any resale value. 

We do not know exactly what the value of the carrots would have been 
if they had arrived in good condition. Absent any other evidence we can 
only assume that their value would have equaled the contract price. Ar- 
kansas Tomato Co., supra, at 1778. 

Thus respondent’s damages — contract price less zero value of the 
product on arrival — cancel its liability for payment of the invoice. Ac- 
cordingly, the complaint against respondent must be dismissed. 

Respondent’s counterclaim for $297.50 allegedly represents its loss 
from having purchased needed carrots from another source at a higher 
price. No evidence of this loss was offered, either documentary o1 other- 
wise. Accordingly, the counterclaim must be dismissed. 


ORDER 


The complaint is dismissed. 
Respondent’s counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,476) 


O. P. MURPHY PRODUCE COMPANY, INC. a/t/a O. P. MURPHY & SONS uv. 
KELVIN S. NG d/b/a KIN YIP COMPANY. PACA Docket No. 
2-5848. Decided April 21, 1982. 


F.o.b. sale—Normal transportation, failure to prove—Suitable shipping 
condition warranty, not applicable—Liability for full invoice amount 


Where respondent failed to prove the normality of transportation service and conditions, 
complainant cannot be held to any warranty of suitable condition. Therefore, re- 


spondent is liable to complainant, the full invoice amount of the produce, less the 
amount already paid. 


George L. Aubrey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $14,909.04 in connection with 
transactions in foreign commerce involving five shipments of fresh to- 
matoes from the state of California to Hong Kong. 

A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto admitting some of the material 
allegations in the complaint but alleging that a substantial portion of the 
tomatoes he purchased from complainant had made bad arrival in Hong 
Kong. 

The amount claimed in the formal complaint exceeds $3,000.00. How- 
ever, the parties have waived an oral hearing. Therefore, the shortened 
procedure provided in PACA Rules of Practice at 7 CFR §47.20 is appli- 
cable. Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s report 
of investigation. The parties were given an opportunity to submit addi- 
tional evidence in the form of sworn statements, and to file briefs. Com- 


plainant submitted an opening statement to which respondent did not 
reply. In addition complainant filed a letter which was received as a 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 548, Sole- 
dad, California. 

2. Respondent is an individual whose address is 3305 W. Spring 
Mountain Road, Suite 51, Las Vegas, Nevada. At the time of the transac- 
tions described herein respondent was licensed under the Act. 

3. During 1980, the parties entered into several contracts for the pur- 
chase by respondent and sale by complainant of some 20 loads of fresh 
tomatoes for Pacific export. All of these transactions were completed 
successfully to the apparent satisfaction of both parties except as noted 
below. 

4. On or about the following dates in October 1980, respondent loaded 
and shipped from a California loading point, in Sea-Land containers fur- 
nished by respondent, the below described five lots of tomatoes; and, on 
or about those dates, invoiced the same to respondent in the following 
prices and amounts: 
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5. These five containers were moved to the dock in transportation fur- 
nished by respondent, loaded onto ocean going vessels and shipped to 
Hong Kong. Arriva! at that port was at unknown times and dates, with 
the exception of container number 120634 on the vessel Sea-Land Ex- 
change, which arrived at Hong Kong on November 1, 1980. 

6. Respondent has produced certificates of survey from Messrs. Wood 
and Browne, Marine and Cargo Surveyors of Hong Kong, relating to 
their inspections of certain refrigerated cargo containers at that port as 
requested by the receiver of same, Messrs. Leung Hing Co. Results of 
these surveys as shown on the certificates can be summarized as follows: 


(a) From the vessel SEA-LAND FINANCE arrived from 
U.S.A. on October 18, 1980, refrigerated container num- 
ber 264257 contained 1,008 cartons of Butram’s Pride 
Brand Tomatoes, whose condition on October 20, 1980, 
was described as: 


Cartons in part misshapen and wet stained by juice of rot- 
ted contents. 10% random cartons opened and contents 
examined, finding—Contents in part deteriorated, moldy 
and rotted. 


(b) From the vessel SEA-LAND TRADE arrived from 


U.S.A. on October 11, 1980, refrigerated cargo container 
number SEAU 120958 1 contained 1,248 cartons of 
Butram’s Pride Brand Tomatoes with condition on October 
15, 1980, described as: 


10 percent on 125 random intact cartons opened, contents 
more or less deteriorated, mouldy, rotted and partly lique- 
fied. 


(c) From the vessel SEA-LAND EXCHANGE arrived 
from U.S.A. on November 1, 1980, refrigerated cargo con- 
tainer number 120634 containing 1,248 cartons of 
Butram’s Pride Brand Tomatoes was inspected on Novem- 
ber 3, 1980, with condition reported as: 


Cartons in part misshapen and wet stained by juice of 
rotted contents. 10% random carton opened and contents 
examined, finding—Contents in part deteriorated, moldy 
and rotted. 


(d) From the vessel SEA-LAND MCLEAN arrived from 
U.S.A. on October 4, 1980, refrigerated cargo container 
number 264089, containing 1,008 cartons of Butram’s 
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Pride Brand Tomatoes was inspected on October 7, 1980, 
with condition reported as: 


Cartons in part misshapen and wet stained by juice of 
rotted contents. 10% random cartons opened and contents 
examined, finding—Contents more or less deteriorated, 
moldy and rotted and in part liquified. Approx. 40% of the 
tomatoes were found greenish in color. 


Messrs. Wood and Brown go on to state that the probable cause of de- 
terioration was the “basic inferior quality of product;” and they assign 
various percentage “assessments” (i.e., allowances) to compensate for the 
poor arrival condition of the four lots. 

8. Sometime in March 1981, respondent remitted $13,931.76 to com- 
plainant as an undisputed amount due for the five shipments of to- 
matoes in question. 

9. Complainant filed a formal complaint to initiate this proceeding on 
July 6, 1981, within nine months of the accrual of its alleged cause or 
causes of action. Respondent’s answer was filed on August 26, 1981. 


CONCLUSIONS 


According to complainant, it does not, and did not in this case, war- 
rant or guarantee good arrival for these overseas shipments. However, 
there was no language on complainant’s invoices stating that it was 
limiting its responsibility in this fashion. Without some more positive 
evidence to the contrary, we must conclude that the customary implied 
warranty of suitable shipping condition applied in this case. Complain- 
ant had a duty to load a product which, given normal transportation, 
would hold up to its overseas destination, if known. See Ruskowski v. 
Prevor-Mayrsohn, Intl, 40 A.D. 410 (1981). This destination or there- 
abouts was probably known to complainant because it was loading the 
product into ocean going containers; and complainant admits that one 
lot of the five was specifically ordered for China export. 

However, according to the Hong Kong inspection certificates, only one 
of the four containers inspected by Messrs. Wood and Browne was one of 
the five loaded by complainant as described in the complaint herein. 
This was number 120634. The other three container numbers do not 
match anything in the invoices or shipping documents offered by com- 
plainant. (Clearly the two containers arriving at Hong Kong on October 
4 and 10, 1980, were shipped earlier than any of the five described in the 
complaint, the first of which was loaded on October 11, 1980.) It is true 
that all of the tomatoes which were inspected in Hong Kong probably 
originated with complainant because they were all in cartons branded 
“Butram’s Pride”, which appears to be complainant’s brand; but that is 
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all that is known about them. This points up the fatal defect in respond- 
ent’s defense. Respondent has shown that its customer in Hong Kong 
had problems with four lots of tomatoes delivered in complainant’s 
cartons. Respondent has not shown the transportation history of these 
four lots. All the invoices in the record here show f.o.b. sales, and we 
conclude that these were the usual terms between the parties. Since 
these were f.o.b. sales, respondent has the burden of proving normal 
transportation service and conditions in order to invoke any warranty of 
suitable shipping condition against the shipper. This it has failed to do.’ 
Since complainant cannot be held to any warranty of suitable condition, 
respondent is liable to complainant for the full invoice amounts for all 
five lots totalling $28,840.80. See Parsons Packing v. Pacific Gamble 
Robinson Co., 38 A.D. 760 (1979). Respondent’s failure to pay this 
amount in full to complainant is a violation of section 2 of the Act for 
which reparation should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation the amount of $14,909.04 with interest 
thereon at the rate of 13 percent per annum from December 1, 1980, un- 
til paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,477) 


CHICAGO OXFORD CO. v. TUCHETEN-ALTMAN COMPANY and/or STADEL- 
MAN FRUIT, INC. PACA Docket No. 2-5669. Order issued April 
19, 1982. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on January 5, 1982, dismissing the complaint. Service of such 
order on complainant was attempted by certified mail but the order was 
returned by the post office as undelivered. The decision was then served 
on January 12, 1982, by regular mail and a certificate of such 


1. On one of the survey certificates mention is made of some temperature charts. How- 
ever, no evidence of this nature was offered by respondent. 
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service was filed with the Hearing Clerk on January 12, 1982, in accord- 
ance with section 47.4 of the Rules of Practice (7 CFR 47.4). 

On January 22, 1982, and within the 10 days allowed under the Rules 
(7 CFR 47.24), complainant, through its attorney, filed a petition to rear- 
gue. On February 18, 1982, an order was issued staying the order of 
January 5, 1982, (under the Rules such order had been automatically set 
aside pending final action on complainant’s petition; see 7 CFR 
47.24 (a) ) and granting respondent 15 days to file an answer to the peti- 
tion to reargue. Such answer was filed on March 2, 1982. 

The issues involved in this proceeding were thoroughly argued in the 
briefs submitted prior to the issuance of our order of January 5, 1982. 
There is no reason to grant complainant’s petition to reargue and such 
petition is therefore denied. However, we have treated complainant’s pe- 
tition as a petition for reconsideration and offer the following comments 
in response to the matters raised in such petition. 

Complainant states that our reliance on, and acceptance of, the state- 
ment, “Meets U.S. Condition Standards For Export”, contained in the 
four federal inspection certificates which were issued at shipping point, 
is wholly unwarranted and contrary to law and fact. Complainant then 
proceeds to give several reasons in support of this allegation. 

Complainant states that the certificates’ purported evidentiary nature 
does not stem from any claim that they were submitted in verified form 
under 7 CFR 47.20 (h), but rather that the order of January 5 relies ex- 
clusively on 7 U.S.C. 585, a part of the Export Apple and Pear Act.’ 
Complainant states that “it stretches statutory construction to the 
breaking point to suggest that a proviso to a fee provision in the Export 
Apples and Pears Act applies to the evidentiary nature of certificates is- 
sued under the Agricultural Marketing Act (7 U.S.C. 1621).” First, with- 
out commenting on the accuracy of complainant’s allegations as to the 
proper construction and application of 7 U.S.C. 585, the order of 
January 5, does not purport to rely exclusively on 7 U.S.C. 585 for the 
evidentiary nature of the certificates. Such order states in the prelimi- 
nary statement that “... the verified pleadings of the parties are con- 
sidered a part of the evidence in the case as is the Department’s Report 
of Investigation.” The certificates were incorporated as a part of the 
verified formal complaint (paragraph 9, Exhibits C-1, C-2, C-3, & C-4) 
and were included in the Department’s Report of Investigation (Exhibits 
5G, 5H, 5I, and 5J). Second, while 7 U.S.C. 585 was quoted in the Janu- 
ary 5, order, along with other portions of the Export Apple and Pear 
Act, we nowhere stated that such section was relied upon as the basis for 


agents of the United States Department of Agriculture shall be received in all courts of the 
United States as prima facie evidence of the truth of the statements therein contained.” 
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the evidentiary standing of the certificates. Without belaboring the 
point further, section 14a of the Perishable Agricultural Commodities 
Act (7 U.S.C. 499n) is dispositive of the question. Such section provides 
in relevant part: 


And provided further, That official inspection certificates 
for fresh fruits and vegetables issued by the Secretary of 
Agriculture pursuant to any law shall be received by all of- 
ficers and all courts of the United States, in all proceedings 
under this Act, .. . as prima facie evidence of the truth of 
the statements therein contained; (Emphasis supplied). 


Complainant next argues that, assuming the certificates are eviden- 
tiary, they are still only prima facie evidence and are subject to rebuttal. 
Complainant contends that the rebuttal evidence of record is over- 
whelming and uncontradicted. Such evidence, according to complainant, 
consists of 


Mr. Mirski’s sworn, qualified and unrebutted statement 
that ‘the inspection certificates issued by the Food Safety 
and Quality Service of the United States Department of 
Agriculture’ do not ‘either expressly or impliedly [pass] on 
the weight of the produce inspected or any other aspect of 
the quantity thereof. Nor... has it been the custom or 
usage of the industry to rely upon said certificates for in- 
formation as to the weight of the produce inspected or any 
o' her aspect of the quantity thereof.’ 


In addition, complainant states that the evidence consists of the sworn 
and unrebutted statements of T. L. Yang, who actually weighed the 
apples and found them short weighted at destination in Taiwan. 

It is our considered opinion that Mr. Mirski’s statement quoted above, 
which was a part of the statement in reply submitted by complainant 
pursuant to the shortened procedure, is rebutted by the statement of Mr. 
Mirski which follows and which was submitted by complainant as a part 
of its opening statement: 


In my opinion, the only way in which a carton of Red Deli- 
cious Apples can weigh substantially less than 46 pounds 
gross is for the carton to be packed in violation of the ‘fair- 
ly well filled’ and ‘fairly tight’ standard set forth in ex- 
hibits 1 and 2 hereof. 


Exhibit 1, referred to by Mr. Mirski, is a photocopy of the same regula- 
tions which were quoted in our order of January 5 (United States 
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Standards for Grades of Apples, 7 CFR 2851.311 (a) ), and which formed 
the substantial basis for our finding in the order that the federal inspec- 
tion certificate amounts to a certification that the cartons of apples were 
generally the proper weight. 

The allegation that the statements in the affidavit of T. L. Yang are 
unrebutted is also not true. Such statements imply that the net weight 
of the cartons of apples were approximately 34 pounds. However, the 
federal inspections at shipping point amount to a certification that such 
cartons were approximately 40 pounds net. In addition, although it was 
not spelled out in the decision and order of January 5, we deem it highly 
significant that the certificates issued by Mr. Yang in Taiwan do not on 
their face indicate that the cartons were significantly underweight. Such 
certificates state that the cartons in the two lots inspected were an aver- 
age of 39.32 pounds and 39.29 pounds respectively. Prior to such state- 
ment of average weight the certificates had referred to the cartons as 
containing certain sizes of apples “at 40 pounds per carton”. Mr. Yang’s 
sworn affadivit offers the explanation that the 40 pounds refers to net 
weight and the 39.32 and 39.29 pound figures refer to gross weight. The 
certificates themselves are silent on the point. 

Complainant complains that, against the testimony of Mr. Mirski and 
Mr. Yang, the order of January 5 relies only upon “a closely reasoned 
300 word legal analysis of statutes and regulations”. However, complain- 
ant does not undertake to challenge the reasoning and analysis of such 
statutes and regulations. 

Complainant also takes issue with our conclusion that the shipping 
point federal inspection takes precedence over the private inspection 
made at destination. Complainant states that “such a rule of irrebutta- 
bility . . . flies in the face of the elementary rules of evidence and smacks 
of an unsavory Orwellian flavor .. .”. First, it should be noted that our 
statement that the shipping point federal inspection takes precedence 
over the private inspection made at destination is a statement that is ap- 
plicable only to weight or quality factors which are not subject to ap- 
preciable change, we commonly give greater weight to a destination in- 
spection whether private or federal. Second, we can imagine a number of 
other circumstances which would cause us to give greater weight to a 
private inspection than to a federal inspection. (See, for example, Cali- 
fornia Fruit Exchange v. Joseph Rothenberg, 7 A.D. 986 (1948), where 
an unrestricted private destination inspection was given greater weight 
than a restricted Federal destination inspection.) However, when such 
circumstances, or additional evidence bearing on the issue, are not pres- 
ent and we are faced with a choice between two inconsistent certifica- 
tions, we have chosen to accept the federal certification rather than the 
private. It may not be the quintessence of humility for a federal agency 
to take such a position, but it is hardly illogical or unreasonable. If this 
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slight preference of a government agency for its own certifications in 
Orwellian, then 1984 arrived a very long time ago. 

Complainant’s petition, treated as a petition for reconsideration, is de- 
nied. The stay order of February 18, 1982, and the automatic stay of 
January 22, 1982, are vacated, and the order of January 5, 1982, is rein- 
stated. 

Copies of this order shall be served upon the parties. 


(No. 21,478) 


D & S SALES Co., INC. v. D’ARRIGO BROS. CO. OF CALIFORNIA. PACA 
Docket No. 2-5840. Order issued April 30, 1982. 


STAY ORDER AND EXTENSION OF TIME 
FOR FILING PETITION TO REHEAR, REARGUE, AND RECONSIDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended, (7 U.S.C. 499a et seq.), an order was is- 
sued on April 6, 1982. By Mailgram received in the Office of the Hearing 
Clerk on April 20, 1982, respondent has moved that the reparation order 
be stayed, and that respondent be granted an extension of time within 
which to submit a petition for reconsideration. 

Accordingly, the order of April 6, 1982 is hereby stayed. Section 
47.24 (a) of the Rules of Practice under the Act (7 CFR 47.24 (a) ) pro- 
vides that a petition for rehearing or reargument of the proceeding, or 
for reconsideration of the order, shall be filed within ten days after the 
date of receipt of the order. While respondent did not file a petition to 
rehear, reargue, and reconsider within ten days after service of the 
order, on the basis of its request for a stay of the reparation order filed 
within the jurisdictional time limit, respondent is hereby granted ten 
(10) days from its receipt of this order within which to file a petition for 
rehearing or reargument of the proceeding, or for reconsideration of the 
reparation order of April 6, 1982. That petition shall state specifically 
the matters claimed to have been erroneously decided and the alleged er- 
rors. The petition has no evidentiary value and therefore does not need 
to be verified. 

Copies of this order shall be served upon the parties. 
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REPARATION ORDER — ADMISSION OF LIABILITY 
(No. 21,479) 


ABATTI PRODUCE, INC. v. W. F. PINCKNEY ©O., INC. PACA Docket 
No. 2-5976. Reparation of $10,258.50 with 13 percent interest 
awarded complainant against respondent in order issued April 20, 
1982. 


ORDER DENYING REQUEST FOR EXTENSION 
(No. 21,480) 

GERALD E. MANN v. MANUEL GUAJARDO d/b/a GUAJARDO PRODUCE AND 
SON. PACA Docket No. 2-5758. Order issued April 2, 
1982. The Judicial Officer lacks jurisdiction to grant an extension 
of time for appeal to the district court beyond 30 days from the date 
of the reparation order. Therefore, respondent’s request for an ex- 
tension must be denied. 


STAY ORDERS 
(No. 21,481) 


LA MANTIA-CULLUM-COLLIER ENTERPRISES v. HOULEHAN, INC. PACA 
Docket No. 2-5821. Order issued April 6, 1982. Proceeding 


stayed pending ruling on petition for reconsideration. 


(No. 21,482) 


RELAN PRODUCE FARMS v, GEORGIA VEGETABLE CO., INC. PACA 
Docket No. 2-5798. Order issued April 29, 1982. Proceeding 
stayed pending ruling on motion for reconsideration. 


ORDERS OF DISMISSAL 


(No. 21,483) 


JOHN INGLIS FROZEN FOODS v. CONSOLIDATED BROKERS, INC. and/or 
CONTINENTAL ORG. OF DIST. ENTERPRISES t/a CODE. PACA 
Docket No. 2-5676. Order issued April 6, 1982. Complainant 
requested dismissal of complaint with prejudice. 
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(No. 21,484) 


PETE PAPPAS & SON, INC. v. PIONEER PRODUCE CO., INC. PACA Dock- 
et No. 2-5916. Order issued April 6, 1982. Complainant au- 
thorized dismissal of complaint regarding the remaining $400.00 
not included in the order requiring payment filed February 19, 
1982. 


(No. 21,485) 


MOUNTAIN MIST PACKERS v. HARVEST HOUSE MARKETING CORPORA- 
TION. PACA Docket No. 2-5620. Order issued April 19, 
1982. Complainant failed to file a response to a notice to show 
cause why the complaint should not be dismissed. Accordingly, the 
complaint is dismissed. 


(No. 21,486) 
V.P.S. INTERNATIONAL v. TRADE WEST MERCHANDISING, INC. PACA 
Docket No. 2-5907. Order issued April 19, 1982. Settlement 


between the parties — complainant authorized dismissal of com- 
plaint. 


ORDER REQUIRING PAYMENT OF 
UNDISPUTED AMOUNT 


(No. 21,487) 


STANDARD FRUIT & VEGETABLE CO., INC. v. H&H DISTRIBUTING 
Co. PACA Docket No. 2-5987. Order issued April 20, 
1982. Respondent shall pay complainant as an undisputed 
amount, $3,061.60 with 13 percent interest from July 1, 1981, until 
paid. 
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REPARATION DEFAULT DECISIONS-(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,488) 


EDINBURG FRUIT & VEGETABLE CO., INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-60. Reparation of $2,485.00 
with 13 percent interest from May 1, 1981, awarded complainant 
against respondent in order issued April 6, 1982. 


(No. 21,489) 


VAL-MEX FRUIT COMPANY, INC. v. MILLER’S BROKERAGE INC. PACA 
Docket No. RD-82-61. Reparation of $2,945.58 with 13 percent 
interest from June 1, 1981, awarded complainant against respond- 
ent in order issued April 6, 1982. 


(No. 21,490) 


MANA-HILL PACKING CO., INC. v. C. SALADINO & SON. PACA Docket 
No. RD-82-62. Reparation of $58,842.00 with 13 percent inter- 
est from July 1, 1981, awarded complainant against respondent in 
order issued April 6, 1982. 


(No. 21,491) 


MAZZEI-FRANCONI CO. v. FRUIT UNLIMITED, INC. PACA Docket No. 
RD-82-63. Reparation of $1,632.50 with 13 percent interest 
from August 1, 1981, awarded complainant against respondent in 
order issued April 6, 1982. 


(No. 21,492) 


MAZZEI-FRANCONI CO. v. DICE’S PRODUCE INC. PACA Docket No. 
RD-82-64. Reparation of $8,775.00 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in or- 
der issued April 6, 1982. 


(No. 21,493) 


MIDWEST MARKETING CO. v. DICE’S PRODUCE INC. PACA Docket No. 
RD-82-65. Reparation of $2,771.25 with 13 percent interest 
from September 1, 1981, awarded complainant against respondent 
in order issued April 6, 1982. 
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(No. 21,494) 


WISHNATZKI & NATHEL INC. v. THE COFFEE HUT LTD. PACA Docket 
No. RD-82-66. Reparation of $8,553.00 with 13 percent inter- 
est from September 1, 1981, awarded complainant against respond- 
ent in order issued April 7, 1982. 


(No. 21,495) 


LYNN JOSEPHSON PRODUCE INC. v. BANANAS, INC. | PACA Docket No. 
RD-82-67. Reparation of $950.00 with 13 percent interest 
from November 1, 1981, awarded complainant against respondent 
in order issued April 7, 1982. 


(No. 21,496) 


ARKANSAS VALLEY PRODUCE OF TEXAS INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-68. Reparation of $950.00 
with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued April 7, 1982. 


(No. 21,497) 


C. A. ABATTI d/b/a ALEX ABATTI BROKERAGE a/t/a A & M PRODUCE Co. 
v. SINGH PRODUCE of NEW MExXIco INC. a/t/a ALEXANDERS 
WHOLESALE PRODUCE. PACA Docket No. RD-82-69. Repa- 
ration of $4,067.90 with 13 percent interest from March 1, 1981, 
awarded complainant against respondent in order issued April 7, 
1982. 


(No. 21,498) 
BERWICK VEGETABLE COOPERATIVE U. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-70. Reparation of $12,000.00 


with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued April 7, 1982. 


(No. 21,499) 


DAVE WALSH CoO. INC. v. BANANAS, INC. PACA Docket No. 
RD-82-71. Reparation of $5,644.45 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued April 7, 1982. 
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(No. 21,500) 


MIKE PHILLIPS ENTERPRISES INC. v. ARIZONA FRESH FOODS 
INC. PACA Docket No. RD-82-72. Reparation of $700.00 
with 13 percent interest from July 1, 1981, awarded complainant 
against respondent in order issued April 8, 1982. 


(No. 21,501) 


PISMO-OCEANO VEGETABLE EXCHANGE vu. ARIZONA FRESH FOODS 
INC. PACA Docket No. RD-82-73. Reparation of $7,311.50 
with 13 percent interest from July 1, 1981, awarded complainant 
against respondent in order issued April 8, 1982. 


(No. 21,502) 


KNOB CREEK APPLES a/t/a RAYMOND CROTTS & SON v. RICHARD SMITH 
d/blaS & S PRODUCE. PACA Docket No. RD-82-74. _Repara- 
tion of $4,350.00 with 13 percent interest from October 1, 1981, 
awarded complainant against respondent in order issued April 8, 
1982. 


(No. 21,503) 


A. SAM & SONS PRODUCE CO. INC. v. SPRINGFIELD TOMATO 
Inc. PACA Docket No..RD-82-75. Reparation of $2,060.00 
with 13 percent interest from July 1, 1981, awarded complainant 
against respondent in order issued April 8, 1982. 


(No. 21,504) 


LAGUNA MARKETING INC. v. MIXT PRODUCE. PACA Docket No. 
RD-82-76. Reparation of $2,107.50 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued April 8, 1982. 


(No. 21,505) 


STEPHEN PAVICH & SONS v. PETER J. EMBERTON d/b/a MIXT PRODUCE 
altla WESTERN MIXT PRODUCE CO. PACA Docket No. 
RD-82-77. Reparation of $18,562.50 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued April 8, 1982. 
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(No. 21,506) 


PALOMBO FARMS OF COLORADO v. MILLER’S BROKERAGE INC. PACA 
Docket No. RD-82-78. Reparation of $1,434.25 with 13 percent 
interest from March 1, 1981, awarded complainant against respond- 
ent in order issued April 9, 1982. 


(No. 21,507) 


Woopy’s TOMATO CORP. v. SPRINGFIELD TOMATO INC. PACA Docket 
No. RD-82-79. Reparation of $7,232.00 with 13 percent inter- 
est from July 1, 1981, awarded complainant against respondent in 
order issued April 9, 1982. 


(No. 21,508) 


GRADY PRUTTE v. SPRINGFIELD TOMATO INC. PACA Docket No. 
RD-82-80. Reparation of $5,200.00 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued April 9, 1982. 


(No. 21,509) 


MAINLINE POTATO CO., INC. v. MILLER’S BROKERAGE INC, PACA 


Docket No. RD-82-81. Reparation of $9,193.10 with 13 percent 
interest from May 1, 1981, awarded complainant against respond- 
ent in order issued April 9, 1982. 


(No. 21,510) 


JOHNSTON-GIBSON SALES COMPANY uv. ARIZONA FRESH FOODS 
INC. PACA Docket No. RD-82-82. Reparation of $6,629.25 
with 13 percent interest from July 1, 1981, awarded complainant 
against respondent in order issued April 9, 1982. 


(No. 21,511) 


PEREZ RANCHES INC. v. TOMATOES INC. PACA Docket No. 
RD-82-83. Reparation of $8,223.50 with 13 percent interest 
from March 1, 1981, awarded complainant against respondent in 
order issued April 9, 1982. 


(No. 21,512) 


LAVENADA LAND & CATTLE CO. a/t/a LAGUNA PRODUCE CO. v. MILLER’S 
BROKERAGE INC. PACA Docket No. RD-82-84. Reparation 
of $11,489.70 with 13 percent interest from July 1, 1981, awarded 
complainant against respondent in order issued April 12, 1982. 
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(No. 21,513) 
SEALD-SWEET GROWERS, INC. vu. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-85. Reparation of $22,325.75 


with 13 percent interest from July 1, 1981, awarded complainant 
against respondent in order issued April 12, 1982. 


(No. 21,514) 


MARTIN PRODUCE CO, INC. v. PINE BLUFF PRODUCE. PACA Docket 
No. RD-82-86. Reparation of $3,400.00 with 13 percent inter- 
est from October 1, 1981, awarded complainant against respondent 
in order issued April 12, 1982. 


(No. 21,515) 


ST. PAUL FIRE and MARINE INSURANCE COMPANY v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-87. Reparation of $4,356.75 
with 13 percent interest from August 1, 1981, awarded complain- 
ant against respondent in order issued April 12, 1982. 


(No. 21,516) 


LES JEWETT ASSOCIATES v. SINGH PRODUCE OF NEW MEXICO INC. a/t/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-88. Reparation of $7,199.85 with 13 percent interest 
from March 1, 1981, awarded complainant against respondent in 
order issued April 12, 1982. 


(No. 21,517) 


GROWERS MARKETING SERVICE INC. v. CHRIS SALAZAR, JR. d/b/a GREEN 
VALLEY PRODUCE’ DISTRIBUTORS. PACA Docket No. 
RD-82-89. Reparation of $6,504.20 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued April 12, 1982. 


(No. 21,518) 


PRODUCE SPECIALISTS OF SAN DIEGO INC. v. PETER J. EMBERTON d/b/a 
MIXT PRODUCE a/t/a WESTERN MIXT PRODUCE Co. PACA Docket 
No. RD-82-90. Reparation of $13,711.85 with 13 percent inter- 
est from November 1, 1981, awarded complainant against respond- 
ent in order issued April 13, 1982. 
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(No. 21,519) 


AGRI SALES v. PERRY R. HARRISON d/b/a PINE BLUFF PRODUCE. 
PACA Docket No. RD-82-91. Reparation of $879.68 with 13 
percent interest from November 1, 1981, awarded complainant 
against respondent in order issued April 13, 1982. 


(No. 21,520) 


MUTUAL VEGETABLE SALES v. PERRY R. HARRISON d/b/a PINE BLUFF 
PRODUCE. PACA Docket No. RD-82-92. Reparation of 
$480.00 with 13 percent interest from November 1, 1981, awarded 
complainant against respondent in order issued April 13, 1982. 


(No. 21,521) 


SOL SALINS INC. v. RICH-PAC PRODUCE, INC. PACA Docket No. 
RD-82-94. Reparation of $6,081.90 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in or- 
der issued April 13, 1982. 


(No. 21,522) 


G&L FARMS v. MIXT PRODUCE a/t/a WESTERN MIXT PRODUCE 


CO; PACA Docket No. RD-82-95. Reparation of $6,051.60 
with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued April 13, 1982. 


(No. 21,523) 


L. R. HAMILTON INC. v. JAMES P. MORENO d/b/a VEG-PRO 
DISTRIBUTORS. | PACA Docket No. RD-82-96. Reparation of 
$20,769.70 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued April 13, 1982. 


(No. 21,524) 


JOHN LIVACICH PRODUCE INC, a/t/a VISTA SALES v. PETER J. EMBERTON 
d/b/a MIXT PRODUCE a/t/a WESTERN MIXT PRODUCE CO. PACA 
Docket No. RD-82-97. Reparation of $5,679.60 with 13 percent 
interest from September 1, 1981, awarded complainant against re- 
spondent in order issued April 14, 1982. 
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(No. 21,525) 


MILLS DISTRIBUTING COMPANY v. RICH-PAC PRODUCE, INC. PACA 
Docket No. RD-82-98. Reparation of $17,366.33 with 13 per- 
cent interest from October 1, 1981, awarded complainant against 
respondent in order issued April 14, 1982. 


(No. 21,526) 


TALLEY FARMS INC. v. PETER J. EMBERTON d/b/a MIXT PRODUCE a/t/a 
WESTERN MIXT PRODUCE CO. PACA Docket No. 
RD-82-99. Reparation of $499.25 with 13 percent interest 
from November 1, 1981, awarded complainant against respondent 
in order issued April 14, 1982. 


(No. 21,527) 


BLAINE HARTLEY INC. v. CARLO A. SACCO, JR. d/b/a CARLO’S 
PRODUCE. PACA Docket No. RD-82-100. Reparation of 
$2,659.52 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued April 14, 1982. 


(No. 21,528) 


TEDDY BERTUCA d/b/a TEDDY BERTUCA COMPANY v. ANNA DEFEO d/b/a 
CENTRAL PRODUCE Co. PACA Docket No. RD-82-101. Repa- 
ration of $17,568.25 with 13 percent interest from September 1, 
1981, awarded complainant against respondent in order issued Ap- 
ril 14, 1982. 


(No. 21,529) 


CUSUMANO BROS. Co., INC. v. DICE’S PRODUCE, INC. PACA Docket 
No. RD-82-102. Reparation of $3,674.75 with 13 percent inter- 
est from August 1, 1981, awarded complainant against respondent 
in order issued April 14, 1982. 


(No. 21,530) 


AGRI-PAK FRUIT CO. v. BANANAS, INC. PACA Docket No. 
RD-82-103. Reparation of $1,719.00 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued April 15, 1982. 
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(No. 21,531) 
GRANADA MARKETING INC. v. BANANAS, INC. PACA Docket No. 
RD-82-104. Reparation of $2,312.85 with 13 percent interest 


from November 1, 1981, awarded complainant against respondent 
in order issued April 15, 1982. 


(No. 21,532) 


UNITED POTATO DISTRIBUTORS INC. v. BANANAS, INC. PACA Docket 
No. RD-82-105. Reparation of $5,286.00 with 13 percent inter- 
est from November 1, 1981, awarded complainant against respond- 
ent in order issued April 15, 1982. 


(No. 21,533) 


H. H. MAULHARDT PACKING Co. v. CARL D. NIELSEN and LEADELL (LEE) 
D. NIELSEN d/b/a NIELSEN PRODUCE CO. PACA Docket No. 
RD-82-106. Reparation of $949.20 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in or- 
der issued April 15, 1982. 


(No. 21,534) 


PROCTOR PRODUCE v. FRUIT UNLIMITED INC. PACA Docket No. 
RD-82-107. Reparation of $5,233.60 with 13 percent interest 
from September 1, 1981, awarded complainant against respondent 
in order issued April 15, 1982. 


(No. 21,535) 


HOVERSEN & SONS v. FRUIT UNLIMITED INC. PACA Docket No. 
RD-82-108. Reparation of $6,262.75 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued April 15, 1982. 


(No. 21,536) 


WATSONVILLE CANNING & FROZEN FOOD Co, v. T.J.L. ENTERPRISES 
INC. PACA Docket No. RD-82-110. Reparation of $396.00 
with 13 percent interest from April 1, 1981, awarded complainant 
against respondent in order issued April 16, 1982. 
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(No. 21,537) 


PATTERSON FROZEN FOODS, INC. v. T.J.L. ENTERPRISES INC. PACA 
Docket No. RD-82-111. Reparation of $5,726.00 with 13 per- 
cent interest from July 1, 1981, awarded complainant against re- 
spondent in order issued April 16, 1982. 


(No. 21,538) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. WATERMILL EXPORT, 
INC. PACA Docket No. RD-82-112. Reparation of 
$29,910.75 with 13 percent interest from September 1, 1981, 
awarded complainant against respondent in order issued April 16, 
1982. 


(No. 21,539) 


C.H. ROBINSON COMPANY v. MEYER BROS. PACA Docket No. 
RD-82-109. Reparation of $2,700.00 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in or- 
der issued April 21, 1982. 


(No. 21,540) 


TOMATOES INC. v. JOSEPH STILES. PACA Docket No. 
RD-82-113. Reparation of $3,784.00 with 13 percent interest 
from April 1, 1981, awarded complainant against respondent in or- 
der issued April 21, 1982. 


(No. 21,541) 


JOHNSTON-GIBSON SALES COMPANY v. WEBB-DAVIES FRUIT 
Co. PACA Docket No. RD-82-114. Reparation of 
$14,400.00 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued April 21, 1982. 


(No. 21,542) 


CULIACAN PRODUCE COMPANY INC. v. JAMES P. MORENO d/b/a VEG-PRO 
DISTRIBUTORS. PACA Docket No. RD-82-115. Reparation of 
$44,872.65 with 13 percent interest from May 1, 1981, awarded 
complainant against respondent in order issued April 21, 1982. 
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(No. 21,543) 


WILLIAM MANIS COMPANY v. D & N PRODUCE BROKERS INC. PACA 
Docket No. RD-82-116. Reparation of $657.00 with 13 percent 
interest from September 1, 1981, awarded complainant against re- 
spondent in order issued April 21, 1982. 


(No. 21,544) 


GEORGE BROKERAGE COMPANY INC, v. LA CASITA FARMS INC, PACA 
Docket No. RD-82-117. Reparation of $1,401.30 with 13 per- 
cent interest from July 1, 1981, awarded complainant against re- 
spondent in order issued April 22, 1982. 


(No. 21,545) 


VIRGINIA PRIDE FRUIT PACKERS INC. v. WARLEY FRUIT & PRODUCE 
INC. PACA Docket No. RD-82-118. Reparation of $4,295.25 
with 13 percent interest from November 1, 1981, awarded com- 
plainant against respondent in order issued April 22, 1982. 


(No. 21,546) 


FORNEY FRUIT & PRODUCE CO. INC. v. W.F. PINCKNEY CO. 
INC. PACA Docket No. RD-82-119. Reparation of 
$11,622.80 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued April 22, 1982. 


(No. 21,547) 


OM BENGARD RANCH, INC. v. FRUIT UNLIMITED, INC. PACA Docket 
No. RD-82-120. Reparation of $6,018.00 with 13 percent inter- 
est from October 1, 1981, awarded complainant against respondent 
in order issued April 22, 1982. 


(No. 21,548) 


CARL F, DOBLER and KEN W. DOBLER d/b/a CARL DOBLER & SONS uv. 
FRUIT UNLIMITED, INC. PACA Docket No. RD-82-121. Repa- 
ration of $446.40 with 13 percent interest from October 1, 1981, 
awarded complainant against respondent in order issued April 22, 
1982. 
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(No. 21,549) 
C. H. ROBINSON COMPANY v. SALES AND PROMOTIONS. PACA Docket 
No. RD-82-122. Reparation of $400.00 with 13 percent interest 


from January 1, 1981, awarded complainant against respondent in 
order issued April 22, 1982. 


(No. 21,550) 


GARY D. HARNEY d/b/a GARY D. HARNEY Co. v. MARANO BROS. DU PAGE 
PRODUCE INC. PACA Docket No. RD-82-123. Reparation of 
$23,017.50 with 13 percent interest from October 1, 1981, awarded 
complainant against respondent in order issued April 29, 1982. 


(No. 21,551) 


KINGS CANYON FRUIT SALES CORP. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-124. Reparation of 
$48,360.00 with 13 percent interest from November 1, 1981, 
awarded complainant against respondent in order issued April 29, 
1982. 


(No. 21,552) 


TOMATOES INC. v. FATHER & SON FRUIT & VEGETABLE CORP. PACA 
Docket No. RD-82-125. Reparation of $448.00 with 13 percent 
interest from August 1, 1981, awarded complainant against re- 
spondent in order issued April 29, 1982. 


(No. 21,553) 


HARRISON PROD. CO. a/t/a HARRISON & LOGAN PROD. CO. v. HERBERT W. 
LEWIS d/b/a HERBERT LEWIS PRODUCE. PACA Docket No. 
RD-82-126. Reparation of $3,198.00 with 13 percent interest 
from August 1, 1981, awarded complainant against respondent in 
order issued April 30, 1982. 


(No. 21,554) 


MAY FARMS, INC. v. WESTERN FRUIT INC. PACA Docket No. 
RD-82-127. Reparation of $5,200.00 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued April 30, 1982. 
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(No. 21,555) 


BEEF STAKE GROWERS INC. v. FLOYD M. “TAD” EVANS d/b/a FLOYD M. 
“TAD” EVANS PRODUCE. PACA Docket No. RD-82-128. _—_Rep- 
aration of $33,322.99 with 13 percent interest from August 1, 
1981, awarded complainant against respondent in order issued Ap- 
ril 30, 1982. 


(No. 21,556) 


MAILLEY-QUALITY PRODUCE CO. INC. v. LE MARCHE PRODUCE, 
Inc. PACA Docket No. RD-82-130. Reparation of $793.66 
with 13 percent interest from March 1, 1981, awarded complainant 
against respondent in order issued April 30, 1982. 


(No. 21,557) 


BLUE ANCHOR OF LOS ANGELES, INC. v. TIMOTHY S. ANTHONY AND 
GREGORY D. JOHNSON d/b/a A-Z UNLIMITED. | PACA Docket No. 
RD-82-131. Reparation of $989.25 with 13 percent interest 
from May 1, 1981, awarded complainant against respondent in or- 
der issued April 30, 1982. 


(No. 21,558) 


THE KING’S CREEK CANNING CO. INC. v. PRECIOSA PACKING HOUSE 
INC. PACA Docket No. RD-82-132. Reparation of $6,000.00 
with 13 percent interest from August 1, 1981, awarded complain- 
ant against respondent in order issued April 30, 1982. 


MISCELLANEOUS REPARATION DEFAULT (RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,559) 


APACHE TOMATO Co., INC. v. FARM FRESH PRODUCE CO. PACA Docket 
No. RD-82-6. Order issued April 19, 1982. 


ORDER VACATING STAY 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued on February 9, 1982, and stayed, on March 17, 1982, after re- 
spondent filed a Petition to Reconsider. 
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As grounds for reconsideration, respondent said, first, it thought its 
counsel was handling the case; and, secondly, complainant was a party 
to a Creditors’ Committee which accepted settlement of respondent’s 
outstanding debts. Inasmuch as complainant denied the latter, and we 
do not consider the former a good reason for failure to file a timely an- 
swer, respondent’s Petition for Reconsideration is denied. Consequently, 
the Stay Order of March 17, 1982 is hereby vacated and the Order of 
February 9, 1982, is reinstituted except that payment is due within 30 
days from the date of this order. 


(No. 21,560) 


VAL-MEX FRUIT COMPANY, INC. v. TWO BROTHERS PRODUCE CO., 
INC. PACA Docket No. RD-79-103. Order issued April 29, 1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $4,636.25 in connection with a transaction 
involving the shipment of 11 truckloads of oranges, mangos and pineap- 
ples in interstate commerce. 

A copy of the formal complaint was served on respondent which failed 
to file an answer thereto. However, before a default decision could be is- 
sued, the Department was notified that respondent had filed a petition 
in bankruptcy. Accordingly, on December 19, 1979, this matter was 
stayed pending completion of respondent’s bankruptcy. Having heard 
nothing further, on March 12, 1982, the Presiding Officer suggested to 
the parties that it would be appropriate to dismiss the complaint because 
the matter was, undoubtedly, resolved by the Bankruptcy Court. The 
parties were given an opportunity to object to this suggestion but 
neither party did. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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MOVQEE GID. C0 S056 boac'y Seg ai NS Wve walerea-Wapearns Ce OO AORN EOE Ee al EO 248 
CIVIL PENALTY 
Of $750.00 — Consent 
BTS 100000 = COBSENE 6c. sie 660 oe ct eae tae wan we batiel ea ee 249, 256, 442 
Of $1500.00 — Consent 
Of $2000.00 — Consent 


DISQUALIFICATION 


From judging or managing any horse show/exhibition/sale or 


auction 
From showing or exhibiting horses 
REMAND ORDER 


Case remanded to Administrative Law Judge for further initial 
© C210) 2 ea lg Aa a ee PEA RCE MOET Hae N OT S15 5: 


SANCTION 
One year disqualification 
SORED HORSE 


Showing and exhibition of 
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STAY ORDER 
Pending judicial review 
PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCEPTANCE (REPARATION) 
Ineffective rejection 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions . . . .64, 49, 72, 78, 80, 264, 268, 270, 274, 
466, 468, 490, 662, 672, 675, 680, 682 


ACCOUNTS OF SALE OR PURCHASE 
Failure to show true and correct names of purchasers .... . 
Failure to show true and correct nature of transactions 
Failure to show true and correct weight and/or prices ...... . 270, 466, 470, 662, 675, 
678, 682 
Price entries, false, inaccurate or misleading . . 472, 682 
AGREEMENT (REPARATION) 
Failure to prove non-conformance with . . . 
APPLICATION FOR REGISTRATION 
Not denied 
BONDING REQUIREMENT 
Violation of . 60, 76, 85, 258, 266, 272, 470, 474, 475, 488 
CHECKS OR DRAFTS 


Exchanging or “swapping” checks to conceal true amount avail- 
able in bank account 


Issuing checks drawn on a closed account or signed by an author- 
ized payor 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Issuing insufficient funds checks .................04- 64, 158, 266, 268, 274, 276, 
464, 468, 477, 493, 658 
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CIVIL PENALTY 

Of $500.00 

Of $1,000.00 

Of $1,500.00 

Of $2,000.00 

Of $2,500.00 

Of $3,000.00 

Of $3,500.00 

OEE UNNI 5c lonsrscses ricth's Glas t-accve ls neon 8 B0eo wy ahe,W be arese d wledMe aa 

Of $7,500.00 

Of $10,000.00 

Of $13,000.00 

Of $20,000.00 
CONSIGNMENT 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Consigning or purchasing livestock under false or fictitious 
names 


Permitting employees to buy livestock from consignments for 
resale for their own speculative account 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 


Purchasing livestock from consignments for own speculative ac- 
count 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


CONTRACT PRICE (REPARATION) 
Failure to pay 
COURT DECISIONS 


Supreme Court of Nebraska, affirms District Court’s and Secre- 
tary’s order 


U.S. Court of Appeals, 5th Circuit, Unit B — Appeal from the 
U.S. District Court, Southern District of Florida, Bank- 
ruptcy proceeding — affirmed in part, reversed 
in part, and remanded 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
CUSTODIAL ACCOUNT CERTIFICATES 
Pledging as collateral for loans 
DEALER 


Accounts and records, fully and correctly disclose all transac- 
tions 


Accounts of sale and purchase — untrue and incorrect 


Billing and collecting on the basis of untrue or incorrect weights 
or prices ae 270, 490, 662, 
678, 684 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Engaging in business while insolvent ...... .... 274, 276, 468, 493, 680 
Engaging in scheme to artificially inflate the price of livestock ................ 270 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account . . 


Failure to disclose complete and accurate details of purchase 
contracts or agreements 


Failure to disclose true ownership of livestock = Sree 


Failure to maintain adequate bond . . 


Failure to maintain shippers’ proceeds account .... 


Failure to pay and/or failure to pay when due . . 158, 266, 274, 276, 468, 488, 493, 658 
Failure to settle or make final payments for livestock purchased .......... 678,684 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 


Gifts, offering of 


Issuing checks drawn on a closed account or signed by an unau- 
thorized payor .. 


Issuing insufficient funds checks ...... ti Moning 158, 266, 274, 276, 464, 468, 
488, 493, 658 


Issuing untrue or incorrect invoices ................--- anes .. 270, 662 
Misrepresenting the actual weights of livestock purchased . .. . 

5b > 
Not registered as 


Obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses 
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PAGE 


DEALERS—Cont. 
Paying sellers on the basis of inaccurate or incorrect weights 678, 684 


Pledging custodial account certificates of deposit as collateral 
NN oo cha eR Ray AOI Th Slice pals al ccna ote RRO Mean eDie G8 Asan "a. 6 672 


Purchasing livestock out of consignment for own speculative ac- 
count 
Recording inaccurate or incorrect hot or cold weights 
Scales, failure to operate in accordance with the regulations .................. 470 
Selling livestock on the basis of false or inaccurate weights 


Using funds received as proceeds for own purposes ...........0 0000s eee eee 672 


Using tare weight when weighing livestock 


Weighing livestock at other than their true and correct weights 


DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
tions 


Accounts of purchase/invoices/billings — false, misleading or in- 
accurate 


Accounts of sale, failure to show true and correct names of pur- 
A eee Gs Anas $s ss Sabb eek Ooh Oe Beate A IAS RT ee 64 


Billing and collecting on the basis of untrue or incorrect invoices .............. 262 


Collecting on the basis of false, inaccurate or misleading weights 


or prices 


Consigning or purchasing livestock under false or fictitious 
names 


Engaging in business while insolvent 


Failure to deposit into or maintain properly “Shippers’ Proceeds 
Account” 64, 264, 268, 477, 485 


Failure to maintain adequate bond 

Failure to pay when due 

Insufficient funds checks 

IVOIOCS Hire OF INCOETOCE «. 6:5s70:5.s:s00- eal ete eee eee eee serie 262, 472 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction: 6.!s.s . <anaaeichiade dees sss nse So eoe 


Misrepresenting the nature of charges made for respondent’s services 
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PAGE 
DEALERS AND MARKET AGENCY—Cont. 


Misrepresenting the original prices of livestock 
Net proceeds, failure to remit a trcta ei aera 3 .. . 264, 268, 475, 485 
Net proceeds, using for own purposes ... as 475, 485 


Permitting employees to buy livestock out of consignment for 
resale for their own speculative accounts ....... 


Purchasing livestock from consignments for own speculative ac- 
count 


Purchasing livestock from consignments for resale for own spec- 


ulative account 
Using funds received as proceeds for own purposes . 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing al! relevant information 


GIFTS 
Cease and desist from giving . . 
Offering of — to induce customers to buy respondent’s product 
INDEBTENESS (REPARATION) 
Failure to prove . 
INSOLVENCY 
Current liabilities exceed current assets .... 60,87, 274, 276, 468, 477, 480, 485, 493 


Suspension of registration while insolvent 60, 158, 268, 274, 276, 468, 477, 
485, 493, 680 


INVOICES 


Billing and/or collecting on the basis of untrue or incorrect . . .266, 270, 472, 490, 

662, 675, 678, 682, 684 
Issuing untrue or incorrect ....... . .266, 270, 466, 470, 472, 490, 662, 675, 678, 682 
Utilizing counterfeited or misleading ‘ ie ; “eee cpova rat SR 


MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
a rete ‘ aa ss carrnleate 672, 682 


Billing or collecting on the basis of untrue or incorrect weights 
and/or prices . eras , ; 466, 682 


Engaging in scheme to artificially inflate the price of livestock 166 
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MARKET AGENCY—Cont. 


Extending undue preference or advantage by failing to charge 
some consignors the same charged other consignors 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 


ceeds Account” 
Failure to maintain adequate bond 
Falsely representing the true origin of livestock 
Invoices, untrue or incorrect 
Misrepresenting the original purchase weights or prices of livestock 


Misrepresenting the true nature of charges made for its buying 
services 


Operating while insolvent 


Permitting employees engaged in the actual conduct of sales to 
purchase livestock out of consignment for their own ac- 
count 


Permitting employees to purchase livestock out of consignment 
for their own speculative account 


Pledging custodial account certificates of deposit as collateral 
RRND xc Sie aors rw hag etl 


Using funds received as proceeds for own purposes ...........0.0.000000 62, 672 
MISREPRESENTATION 
Failure to prove (Reparation) 


Falsely representing the true origin of livestock purchased on a 
COMIMUSHION OF ARONCY DORIS... cc ete ce ens eeece abu eevee 270, 466 


Misrepresenting the actual weights of livestock purchased 490, 682 


Misrepresenting the nature of the charges made for respondent’s 
buying services 472, 682 


Misrepresenting the original purchase prices of iivestock purchased 472, 682 
NET PROCEEDS 

Using for own purposes 62, 64, 485, 672 

Failure to remit 264, 268, 485, 672 
PACKER 


Accounts and records, fully and correctly disclose all transac- 
NR IOII 6 parc dee se eterna ODS TAS I Eke REAM Ach ATS o5k 9 Sid wT 69, 72 
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PACKER—Cont. 


Billing and collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in business while insolvent 


Failure to disclose complete and accurate details of purchase 
contracts or agreements 


Failure to hold in trust, funds required to be held in trust 
Failure to maintain adequate bond or its equivalent 


Failure to make payments for livestock purchased on a carcass 
grade and weight basis on actual hot carcass weight 


Failure to pay when due 
Failure to settle or make payments for livestock purchased 


Issuing accounts of purchase on the basis of inaccurate and in- 
correct weights 


Offering of gifts, to induce customers to buy respondent’s prod- 


Paying sellers on the basis of inaccurate and incorrect weights 
Purchasing livestock on the basis of false and inaccurate weights 
Recording inaccurate or incorrect hot or cold weights 

Scales, failure to maintain or operate to insure accurate weights 
Using tare weight when weighing livestock 


Weighing hot carcass on the basis of inaccurate and incorrect 
weights 


Weighing livestock on the basis of untrue or incorrect weights 
PAYMENT 


Failure to make — for livestock purchased on careass grade and 
weight basis on actual hot carcass weights 


PURCHASE CONTRACTS OR AGREEMENTS 

Failure to disclose complete and accurate details of 675, 684 
PURCHASE PRICE 

Collecting on the basis of false, inaccurate or misleading 78, 466, 472 


POE UG TIO CME, os. 5 o's icy ani ae ens ote whi sere ee os Ko ase wae core 278 


Failure to pay and/or failure to pay when due 67, 74, 158, 262, 266, 274, 276, 
468, 480, 488, 493, 658, 6 
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PURCHASE PRICE—Cont. 


Issuing accounts of sale/invoices/billings on the basis of false, in- 
accurate or misleading 78, 466, 472, 662, 682 


Misrepresentation of 472, 682 


REJECTION (REPARATION) 
Ineffective 

Untimely 

REPARATION AWARDED 


Complainant, for cattle taken back by respondent after com- 
plainant paid for the load 


For difference between contract price and resale price, plus ex- 
penses 


RESALE (REPARATION) 
In good faith 
SCALES 


Failure to maintain and operate to insure accurate and correct 
weights 


Failure to operate in accordance with the Act 

SHIPPERS’ PROCEEDS ACCOUNT 
Failure to deposit promptly 62, 64, 264, 268, 477, 
Failure to maintain 62, 64, 264, 268, 477, 485, 6 


Issuing custodial account checks for purposes other than the 
payment of net proceeds 


Suspension of registration until deficit in account is eliminated 64, 268, 477, 
485, 672 


SUPPLEMENTAL ORDER 
Deficit in custodial account eliminated 87, 495, 686 
In full compliance with the bonding requirements .............0.0.00 eee eeee 495 
No longer insolvent 

SUSPENSION OF REGISTRATION 
Until in full compliance with the bonding requirements 


Until solvent and in full compliance with the bonding require- 
Ices Fatt wie 6: ers Fo: 8 cx: 5) nih age enaneone Spent ornate aN Mn ciao usin ey winioeee 60 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
SUSPENSION OF REGISTRATION—Cont. 
Until solvent and/or deficit eliminated 
Suspended for: 


7 days and thereafter until in full compliance with the bond- 
ing requirements 


14 days 


15 days and thereafter until solvent and/or deficit eliminated 


21 days and thereafter until deficit eliminated ...................-.. 62, 672 
30 days Bes ok tats 78, 678 
45 days 
45 days and thereafter until solvent ... 
60 days 
60 days and thereafter until solvent .... 
90 days 
90 days and thereafter until solvent and deficit eliminated 
120 days 
6 months 
6 months and thereafter until solvent 
9 months and thereafter until solvent 

TRUST FUNDS 

Failure to hold in trust, funds required to be held in trust . . 
UNDUE PREFERENCE OR ADVANTAGE 


By failing to charge some consignors the same as charged other 


consignors . 


UNFAIR: AND/OR DECEPTIVE PRACTICES 


Consigning or purchasing livestock under false or fictitious 


Wigs fn ce as 5 cite ae 
Engaging in scheme to artificially inflate the price of livestock 270, 466 


Failure to disclose complete and accurate details of purchase 
contracts or agreements .... 675, 678, 684 


Failure to disclose true ownership of livestock .. . . 70, 80 
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UNFAIR AND/OR DECEPTIVE PRACTICES—Cont. 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 270, 466 


Obtaining money from purchasers of livestock by false or decep- 
Ree Sakae 60a fog a est oN Ot S516 Hie OD BER RMI GTO ES FER ohh ae 490 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


WEIGHTS (FALSE AND/OR INCORRECT) 
Billing and/or collecting on the basis of 78, 262, 466, 490, 662, 678, 682, 684 


Issuing accounts of purchase/invoices/billings on the basis of 72, 78, 262, 466, 
470, 490, 662, 
678, 682, 684 


Paying on the basis of 72, 74, 675, 678, 684 


Using tare weight when weighing livestock 


‘Weighing hot carcass’ on the basis of .. . . 2,675, 678 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
ACCEPTANCE OF COMMODITY 
Admission of 
By unloading 
Ineffective rejection 
Untimely rejection 
ACCORD AND SATISFACTION 
Failure to prove 
ADMISSION 
Of liability 
Reparation order 


Where respondent admitted being the purchaser of 
stock, respondent is liable for the purchase price 


AGENCY 


Estoppel to deny 
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PAGE 
AGENT 


Authority of, established 156, 187, 189, 591 
Authority of, failure to establish, «..<  sv.¢ o:4,¢.00 + +c sais 4.00 « We eater re ene 
Failure to prove 
For undisclosed principal 
Proof of, established .. . 
ALLOWANCES 
Failure to prove 
ARRIVAL 
Poor condition, failure to prove 
BROKER 
Breach of duty .. 
Duties, fulfilled . . 
Failure to communicate rejection 
Fictitious, failure to prove . . 
Liability for damages....... 
No justifiable interest in transaction, reparation not awarded 
Proof of, established 
BROKERAGE FEES 
Failure to remit 


COMPLAINT 


Dismissal of .... 99, 104, 110, 149, 165, 189, 195, 297, 307, 320, 341, 350, 
519, 524, 556, 565, 592, 593, 600, 759, 769, 783, 78 


Dismissed with respect to portion of complaint . 

Dismissed with respect to the broker . 

Dismissed with respect to 23 out of 29 transactions .... 
CONSIGNMENT 

Failure to account for portion of produce sold on . 

Failure to obtain best price 

Failure to provide adequate accountings of 


Resale, prompt and proper 
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CONTRACT 

Binding 

Proof of, established 

Breach of: 
Failure to deliver 
Failure to deliver timely 
Failure to fulfill duties 
Failure to make good delivery 
Failure to make timely complaint of 


Failure to prove 110, 126, 141, 151, 159, 172, 203, 343, 527, 531, 
542, 559, 580, 759, 772 


Failure to ship specified brand 

Failure to ship in suitable shipping condition 524 
Modification of , 945 
Modification of, voided 337 
New agreement 
Rate, failure to pay 
Void, fixed price not agreed upon between the parties 

CONTRACT ADJUSTMENT 


Respondent’s request for further help after an adjustment is al- 
ready made, does not alter the original agreement with- 
out the consent of complainant 


CONTRACT TERM 
RRM OEE oh cy <2, «8.66 a mpi 9 WSR SoBe nel at re Re a oe 
Modification of, failure to prove 
No grade specifications 
Price protection through arrival 


CONTRACTUAL AGREEMENT 


Rise in market price does not constitute rise in contract price af- 
ter agreement is already made 


COUNTERCLAIM 


Awarded, admission of liability 
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PAGE 
COUNTERCLAIM—Cont. 


Awarded, amount of damages exceeds balance due on purchase 


Dismissed, failure to prove breach of warranty 
Dismissed, failure to submit sufficient evidence 
Dismissal of .... es 310 
Lack of jurisdiction 159 
COURT DECISIONS 
U.S. Court of Appeals, 3rd Circuit, petition for review — denied 
J.S. Court of Appeals, 6th Circuit, affirms Secretary’s order 
J.S. Court of Appeals, 8th Circuit, affirms Secretary’s order 


J.S. Court of Appeals, District of Columbia Circuit, affirms Sec- 
retary’s order 


DAMAGES 
Broker failed to communicate rejection 
Failure to deliver . 
Failure to deliver timely 
Failure to make good delivery 
Failure to prove .......... ... 121, 126, 129, 133, 137, 172, 294, 337, 563, 757 
Failure to ship in suitable shipping condition ........ 78, 195, 310, 519, 52 
Failure to submit sufficient evidence to prove 
Shipper failed to fulfill contract duties .. 
Untimely rejection 


Where shipper relieved buyer of responsibility for rejected load, 
buyer not liable for 


Wrongful rejection 
DEFAULT 

Order reopening after 

Petition to reopen after, denied ... 
DEFENSE 


Not pleaded 
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PAGE 
DELIVERY 


Failure to make good delivery ... 
Untimely 
DISMISSAL 
Amount ot damages qual contract price «oc. isc ees e cece esse beccssces Oe 
Amount of damages exceeds balance due on purchase price 
Burden of proof 
Complainant authorized dismissal of complaint 


Complainant broker had no justifiable interest in subject trans- 
action 


Complainant failed to file response to notice to show cause why 
complaint should not be dismissed 


Complainant failed to make good delivery and produce had no 
commercial value 


Complainant filed claim in another court 


Complainant’s alleged indebtedness discharged by respondent’s 
bankruptcy action 


Complainant requested dismissal with prejudice 

Contract unenforceable, no fixed price 

Failure to prove breach of contract , 137, 759 
BUep Pe Rieetes TORN Cre EROS ray feria otters Fed 6 Se lates Hes aroas ala ss 0" Vea gid Mi a 310 
No violation of the Act 

Of counterclaim, failure to file timely 

Of counterclaim, failure to prove breach of warranty ................05. 203, 350 


Of counterclaim, respondent’s lost profit not fault of complainant 


Of portion of complaint 


Respondent tendered check to complainant in full settlement ............. 
Resolution in bankruptcy court 
Settlement between the parties ‘ 592, 784 


WY TE PPE IOR 5:5 ssi 9; 5 eu Whe nue laa terd elo Sess ius ict eee RANI e%. 5 4.) 45,100 RN, ae el gee 
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ESTOPPEL 


Where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or 
for a particular purpose, he will be estopped to deny such 
agency . 


EXTENSION OF TIME 


To file appeal in district court — request denied, lack of jurisdic- 
tion 


FAILURE TO PAY AND/OR FAILURE TO PAY PROMPTLY (DISC) 
Denial of application for license 
Publication of the facts 
Revocation of license 
Suspension of license 
F.0.B. SALE 
Acceptance final 
Breach of warranty, failure to prove «040 0 0 6.aaaiew «07k Opes Omeg ane 
Suitable shipping condition warranty, breach of weeeeee..» 165, 178, 195, 310 
Suitable shipping condition warranty, not applicable {noe seam eae aa eee 
FRAUD 
Failure to prove 
GUARANTEE 
Of payment 
To cover losses as a result of tote failure 
HANDLING CHARGE 
Failure to pay 
Proof of, established .... 
INDEBTEDNESS 
Admission of 
INSPECTION 


Failure to obtain 


Federal inspection takes precedence over private inspection 


Incomplete 
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INTEREST CHARGES 
Not allowed 
LACK OF JURISDICTION 


Failure to prove 


Transaction did not consist of a perishable agricultural commod- 


Untimely filed 
LICENSE 

Denial of application for 
MARKET PRICE 


Rise in market price does not constitute rise in contract price af- 
ter an agreement is already made 


Used to determine price of cherries where adequate accountings 
of resale were not maintained 


MERCHANTABILITY 

Failure to prove breach of warranty 
MISREPRESENTATION 

Failure to prove 

Of inspection, new contract voided 
MISTAKES 


Acceptance of returned commodity without inquiring about full 
details of the rejection 


NET PROCEEDS 
Faure to Hemp in Fo cosines AS Sw Ses a ee o0har ate sd AL Sie ee 
Failure to remit promptly 
OBLIGATION 
Performed beyond call of duty 
PURCHASE AFTER INSPECTION 
Failure to prove breach of warranty 
PURCHASE PRICE 
RIED TG AON ccs ce a RIA TE ERTL ts MUM atiahs 578, 754 


Failure to pay in full 
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PURCHASE PRICE—Cont. 
Failure to pay promptly 
Not agreed upon, contract voided 
Where respondent guaranteed payment, respondent is liable for 
PURCHASES 
By agent 
Liability of principal for 
Permission of, by principal 
RECONSIDERATION/REOPEN 
Order reopening after default 
Petition for reconsideration, denied 
Petition to reopen after default, denied ................ 02. c cece eee eee 214, 
Petition to reopen hearing, denied 
REJECTION 
Ineffective 
Rightful .. 
Untimely 121, 129, 133, 
Wrongful ; .. 156, 187, 
REPARATION AWARDED 
Admission of liability 
Difference between resale proceeds and contract price 
Respondent, for damages... 
Respondent, for fees and expenses . . . . 
RESALE 
Failure to submit adequate accountings of .. . 
Not prompt and proper 
Prompt and proper . . 


RESPONSIBILITY 


Shipper relieved buyer of responsibility of rejected load, buyer 
not liable for damages 
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SET-OFF 


Amount awarded in counterclaim set-off against amount re- 
spondent is liable 


Amount due and owing set-off against unallowable charges 
claimed by complainant 


SUITABLE SHIPPING CONDITION 
Breach of warranty 165, 178, 195, 310, 519 
Breach of warranty, failure to prove 141, 172, 531, 580 
Warranty, not applicable 121,208; 772 
SUSPENSION OF LICENSE 
BPRS 055 AaB ie x al osha vaNG SAG Stale toegestaan 287 
For 90 days 
STAY ORDER 


Order lifting stay and reinstating prior order 98, 796 


Pending answer to motion to reopen after default ................0 0005 216, 600 


Pending answer to petition to reargue 
Pending answer to petition to reconsider 
Pending bankruptcy proceeding 
Pending filing of petition to Rehear, Reargue, and Reconsider 
Vacated 
TRANSPORTATION SERVICE AND CONDITIONS 
Abnormal 121, 2038, 531 
Abnormal temperatures not cause of decay 165, 195 
Failure to prove normality of 
Normality of 
UNDISPUTED AMOUNT 
SRST Sa ere Stas Aah aa Riek Se che 9 25 40 Gb eb a Ia a a tahaice e euiel Cee UE 346, 347, 591, 592, 784 
WARRANTY 
Breach of 165, 178, 195, 310, 592 
Breach of, failure to prove 141, 172, 294, 343, 527, 531, 580, 759 
Not applicable 121, 772 
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WEIGHT 


Federal inspection weight supersedes private inspection weight 


Of apples found to meet export requirements 
POULTRY PRCDUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 
INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) . 

















